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Dehumanisation, which marks not only those whose humanity has
been stolen, but also (though in a different way) those who have stolen
it, 1s a distortion of the vocation of becoming more fully human ... It
is not those whose humanity is denied them who negate man, but those
who dented that humanity (thus negating their own as well) ... As the
oppressors dehumanise others and violate their rights, they themselves
also become dehumanised ... No one can be authentically human
while he [sic] prevents others from being so. (Friere, 1972: 20-1, 32,

58)



ABSTRACT

The gim of the thesis is to critically evaluate the influence of the Human Rights Act
(1998) [HRA] on prison service policies and prison officer understandings of prisoner
human rights, in the period from October 2000 to October 2005. Discourse analysis is
used to structure the thesis, with the implementation of the HRA located within what
Foucault (1972) has called a “discursive formation”: that is, the complex interrelationship
between penology, law, penal policy, and occupational culture. Utilising a neo-
abolitionist normative framework, the legitimacy of the current meanings of prisoner
human rights are scrutinised, and an alternative promoted. It is argued that in the five
year period under review, the HRA has been restrictively interpreted in domestic courts
and etfectively marginalised in penological discourses and prison service policies.

Focus then turns to an empirical study of prison officer occupational culture, conducted
in one prison in the North West of England in 2002. The central finding is that in the
original starting position of officer-prisoner relationships, prisoners are constructed as
ghost like figures whose needs and sufferings are invisible to officers. Justified through
psychic distancing, prisoners are othered and constructed as beyond the realm of
humanity.

The failure of the HRA to institutionalise a human rights culture or expand upon previous
meanings of prisoner rights, is located within the inherent double dehumanisation of
prison work, populist penological discourses, the limitations of legal interpretation,
carceral clawback, and a lack of political will. The thesis concludes with the promotion
of an alternative positive rights agenda for citizens, and a call for alternative means of
dealing with wrongdoers that recognises their shared humanity.
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Introduction:

Sympathy for the devil

In our punitive times, for many people advocating or defending prisoner human rights is
considered perverse, unnatural, abnormal, or simply wrong. Such an approach is
endorsed by those who believe that prisoners have no rights or that their duties or
responsibilities transcend their rights. Presented to us as the natural way of thinking, it is
assumed that all talk on prisons and human rights should operate within such self evident,
or taken for granted notions. In the current times, where authoritarian populism pertains
(Hall, Critcher, Jetferson, Clarke & Roberts, 1978; Hall, 1988; Sim, 2000), and penal_
expansionism is the order of the day, this worldview has become so established that it is

now almost considered to be common sense. !

Legitimate claims for human rights, and empathy for human suffering, should apparently
be restricted solely to the powerless victims of crime in the community. In conjunction a
zero sum mentality (Hudson, 2003b) is naturalised, assuming that the promotion of the
human and legal rights of prisoners must necessarily involve the rejection of the rights of
victims. Rights have to be deserved or earned, and consequently, as prisons are inhabited
by bad or evil people who deserve to be punished, whatever rights infringements occur

behind prison walls are not of public interest or political concern.” The aim of this thesis

' In December 1992, only 14 years ago, the average daily prison population for England and Wales stood at
40,600. An unacceptably high number but by January 2006 the figure had almost doubled, standing at
77,400, equating to approximately 142 prisoners per 100,000 of the general population.

* Talk defending prisons for locking up the dangerous should be immediately dismissed. Prisons in
England and Wales are filled with mentally ill, under-educated, abused, poor, homeless, young,
disproportionately black, men who have committed relatively minor property offences. Women prisons
share these characteristics, often to an even more pronounced degree. This hardly fits with the above



is to consider how prisoner human rights, and their subsequent denial or
acknowledgment, is understood by one clearly defined and highly relevant group of

people: prison officers.

The research question
The central question which the thesis seeks to answers is:

Utilising a neo-abolitionist perspective, critically evaluate the role
recent human rights law and jurisprudence have performed in the
institutionalisation of prisoner human rights in the prison officer
occupational culture of one prison, and the implications of the findings
for the prison service of England and Wales as a whole.

The main thesis question necessarily requires a consideration of the following six

component questions:

. What is neo-abolitionism and what are the other main penologies conceptualising
prisoner human rights?

2. What is the meaning and scope of recent changes in human rights law, and what
have been their relationships to the definitions, legal or otherwise, of prisoner
rights? '

3. How has the prison service in England and Wales interpreted prisoner rights in
operational practices and policies, and how have such understandings been
transmitted to prison staff?

4. What does a review of the literature tell us about the main roles and duties of the
prison officer and, what have been identified as the dominant officer working
personalities and occupational cultures?

5. 1Is there any evidence, through an empirical study of prison officers, that prisoner
rights have been institutionalised in the occupational culture?

6. What potential blockages and neutralisations to the institutionalisation of human
rights have been identified?

construction of the ‘evil’ offender. (For up to date statistics see the Social Exclusion Report, 2002). More
plausible accounts explaining the role of the prison point to the symbolic functions of punishment
(Mathiesen, 1974, 1990; Swaaningen, 1997; Hudson, 1996).



The period under consideration spans from the lead up to the implementation of the

Human Rights Act (1998) [HRA] on the 2™ October 2000, to the announcement by the

European Court of Human Rights [ECtHR] in Hirst v United Kingdom on the 6™ October
2005 that the denial of prisoners’ right to vote breached the European convention. The
centerpiece of the study is an empirical analysis of the dominant constructions of prisoner
rights in the prison officer occupational culture at one prison in the North West of
England. The thesis provides an original contribution to the literature through a critical
review of officer understanding and perception of the HRA and human rights
jurisprudence, in the immediate aftermath of the Ezeh and Connors (2002) ruling

challenging governor adjudications.

The thesis question asks for an investigation of the institutionalisation of prisoner human
rights. This entails a concern with whether prisoners are being treated humanely in the
dehumanising context of imprisonment, as opposed to merely a review of the state of the
law and penal policies post the implementation of the HRA. To address this we need to

consider a neo-abolitionist understanding of human rights.

Neo-abolitionism, human rights and the acknowledgment of human suffering
Rene van Swaaningen (1997: 234) provides the most succinct, yet also most powerful,
basis for thinking about prisoner human rights: that is simply asking the question “are

you suffering?” A neo-abolitionist prisoner human rights agenda is a partisan standpoint



conceived as a combination of the acknowledgement of the human suffering of prisoners,

and their claims to legal rights, entitlements, and shared humanity (Cohen, 2001).

Human suffering arises through pains created by something being taken away. It is a
means of ruining the mind, body and spirit and effectively denying claims to a full
experience of humanity. Suffering breeds dehumanisation, always doing something
negative to those who experience it. The sufferings of those confined in prison can be
best understood as both an absence and a presence. 1t is an absence in that the
suspension of the right to freedom leads to a loss of meaning, dignity, liberty, security,
autonomy, and a devalued conception of self, resulting in a senseless waste of human life.
But it is also a presence, an acute awareness of what was lost, of what once was, of what
will not be, creating feelings of 10ne]iness, hopelessness, guilt, depression, anxiety, fear,
and distress. Sometimes unsharable and unspeakable, suffering the pains of confinement

can take overt and collective forms or be experienced alone 1n silence.

Evidence of human suffering in prison is not in short supply. As Liebling (2004: 166)
points out, all those who encounter disrespectful and punitive environments find the
experience both “traumatic and damaging”. A key part of the everyday working life of ’
prison officers is the experiencing of the physical manifestations of the suffering of
others. Prison officers often deal with people who have undertaken extreme measures in
response to the inherent pains of imprisonment. In any day, an officer may find

themselves cutting down a prisoner who has successfully hung themselves; providing

resuscitation to a suicide attempter; dealing with a person who has smeared their own



excrement over themselves or the cell walls and is refusing to wash, eat or drink; or
encountering a person so distressed that they perpetually cut up their arms, their legs or
neck, mutilate themselves, or attempt to burn themselves alive. More mundanely, but
equally disturbingly, officers spend a great deal of time with people so demoralised and
damaged by their experience of imprisonment and the outside world, that they have

become apathetic and unable to cope with the harsh realities of life.

Neo-abolitionists argue that we should acknowledge prisoner rights without reciprocity
(Swaaningen, 1997; Hudson, 2003b). Despite their marginalisation in mainstream penal
debates and penal policies, abolitionist approaches, in various guises, have consistently
placed the promotion and protection of prisoner rights at the centre of their analysis
(Mathiesen, 1974; Sim, Scraton & Gordon, 1987; Carlen, 1990; Scraton, Sim &
Skidmore 1991; Sim, 1994; Cohen, 1998)4. Rights and responsibilities are detached here,
but 1n direct contrast to the privileging of responsibilities, prisoners are considered.to
have inalienable rights, irrespective of their behavior. Inalienable human rights cannot
be invalidated through wrongs committed, so law breakers always retain the right to be

treated with human dignity and respect (Porowski, 1991; Hudson, 2003a; 2003b).

This humanist approach to prisoner suffering and human rights is not without its critics.
It has often been argued that natural, inalienable or ‘human’ rights are simply fictions
without foundation (Douzinas, 2000). Critics of inalienable human rights have argued
that the i1deas determining the definitions of human rights merely reflect specific

historical configurations, shaped by the social, economic, and cultural factors dominant in



that specific historical epoch.” It is maintained that attempts to identify the human
essence are shrouded in controversy, with much evidence from the past of exclusionary
and partial definitions, justifying dehumanising practices against groups considered

beyond the realms of humanity (Bauman, 1989).

Both of these concerns are important, but an acknowledgement of the social, political,
and historical construction of the content of human rights, does not automatically mean
that the concept of human rights and its political desirability should be abandoned.
Indeed, there can be no basis for critiquing dehumanisation or human alienation, in
prison or elsewhere, if we do not have in place a solid and positive sense that there are
some human characteristics that must be promoted and protected. The recognition that
our shared humanity exists independently of social, historical, and political constructions
provides the baseline from which critical value judgements of the intolerable and

inhuman can be located.

Humanism and the acknowledgement of offender suffering and shared humanity, are
central to neo-abolitionist approaches to prisoner rights. Whereas penal abolitionism in
the United Kingdom and the rest of Europe developed in the 1970s by making clear links
with prisoner legal rights and support for the prison union and collective action
(Mathiesen, 1974; Fitzgerald, 1977; Swaaningen, 1997), neo-abolitionism has been more
focussed on promoting prisoner rights as human rights; that people in prison remain
human beings. In terms of legal rights, emphasis has been on the importance of
recognising the possible positive role procedural and substantive legal rights can play in

> See Campbell (1983) for an excellent review of this discussion.



the fight against dehumanisation and the minimisation of suffering (Bauman, 1991, 1993,

1995; Swaaningen, 1997; Hudson, 2001).

Neo-abolitionists have also argued that human rights have moral and political utility, as
they provide a dual function, both critiquing the infamies of the present and prm}iding a
means to promote latent visions of social justice. Talk of inalienable rights, gives us a
language that can provide a shield to protect the powerless and vulnerable, through
guaranteeing procedural safeguards and minimum legal standards, and a means of
highlighting the stark and dehumanising and painful realities of imprisonment.
Inalienable rights can also provide a sword that gives its bearers the opportunity to
articulate hidden and radical visions of justice and shared humanity when conservative
political cultures dominate (Bauman, 1991; Cohen, 1990/1998; Swaaningen, 1997;
Douzinas 2000). In our time of “regreésive modernisation” (Hall, 1988), talk of the
inalienable rights of prisoners may prove to be an indispensable tool for progressive and

humanitarian change.

The thesis 1s focused on the denial and acknowledgment of prisoner human rights by
prison officers. Following Cohen (2001: x, xiii), acknowledgement is understood as
occurring when an officer has knowledge of human suffering in prison; recognises the
full reality of the pain and harm this information imparts; and identifies the personal
implications of possessing such knowledge, leading ultimately to some form of action
that attempts to mitigate or end the injuries inflicted upon their fellow humans. It means

knowing the truth about the extent and forms of the pains of imprisonment, and doing



something about them. When this does not happen, when an officer sees or is aware of
human s'uffering and legal rights abuses in prison but somehow is able to re-interpret or
re-contextualise the implications, then the subsequent gap that develops between

cognition of events, and possible action to alter the situation, is understood as denial

(Ibid: 9).

Cohen (2001: 7-9) argues that there are three main ways in which people deny
unwelcome knowledge of human suffering: literal denial, interpretive denial and
implicatory denial. Strategies of ‘literal denial’ claim that there is no validity to
assertions that human rights infringements occur in prisons in England and Wales. This
approach i1s not very convincing, especially for those working in prison. A more
plausible form of denial, perhaps, may be to give the act a different, less problematic
explanation. Human rights abuses, when defined with a different [official] interpretative

lens and framework, may appear to become less painful or normalised as a necessary evil.

A person banging their head against a cell door or wall is not in pain, or mentally ill, or
making legitimate protest to their confinement, but becomes merely a pathetic wretch or
inadequate seeking attention; those who self harm and [successfully] attempt suicide are
merely making demands and behaving like spoilt children; those who smear excrement
over themselves create their own degrading environment and should be held responsible
for those conditions; eating a meal while another person urinates or defecates in the cell
toilet is simply an unavoidable reality in times of overcrowding. In other words, what we

se¢ is a new meaning being imputed into the events, leading to “interpretative denial”.



Cohen’s third form of denial is to recognise the reality of human sufferings but to deny
any _personal implications arising from them. This entails utilising rationalisations to
provide assurances that there was actually no need for us to have worried after all, and
even if the incident was a rights infringement, there is nothing we can do to help anyway.

It is this form of denial of human suffering that is the central dynamic of the thesis.

Techniques of denial and prisoner suffering

Cohen (2001: 60-61) looks to the criminological writings of Gresham Sykes & David
Matza (1957) and their techniques of neutralisation, to provide a framework for
understanding justifications of decision making processes when determining [in]action.
For Sykes and Matza (1957), the techniques of neutralisation were used to break bonds,
ties or constraints that might restrict deyiant behaviour. Challenging the sub-cultural
framework of essentialised differences that was influential at the time of writing, Sykes
and Matza (1957) maintained that deviants were the same as everyone else, sharing the
dominant ideas, values and morality of the wider culture. Deviance from such norms was
only possible when neutralisations were used to justify their breach, without actually
denying the legitimacy or validity of these values. Sykes and Matza (1957: 668) argued
that,

the delinquent both has his cake and eats it too, for he remains

committed to the dominant normative system and yet so qualifies its

imperatives that violations are ‘acceptable’ if not ‘right’.
The "techniques of neutralisation" can be used to illustrate the ways in which human

rights abuses of prisoners may remain unacknowledged by prison officers (Cohen, 2001).

Sykes and Matza (1957) highlighted five types of neutralisation. We shall briefly



consider each in turn, examining how they relate to rationalisations ignoring prisoner

appeals to human rights.

1. Denial of Responsibility

This 1s where a person denies that they are fullly or even partialy responsible for human
rights infringements they have witnessed or even undertaken. It was not their fault, it
was an accident, or it was not intentional. It has nothing to do with them. The
perpetrator, or observor, can somehow claim ignorance for dealing with the consequences
and implications of the rights abuse. Why should I be responsible for what happens to
prisoners or if their human rights are protected or endangered? I am not a lawbreaker,
a criminal. I would never have done that bad or evil behaviour. I am a responsible
officer and they are irresponsible - they deserve to be punished. Why should I care? Evil

and Bad people are sentenced to prison, good people are not.

2. Denial of Injury

What happened to the prisoner did not really hurt. There was no or only limited damage
caused. The action was harmless or the harm and suffering created by the behaviour was
insignificant. Prison is not harmful. It is a holiday camp - even prisoners say this. 1
don't care about conditions, HIV, rapes, suicides, overcrowding. It is an easy life.
Prisoner rights cannot be infringed because they only have privileges. Prisoners don’t
even know or notice, they do not care anyway. They do not even want these rights! They

are so inadequate we are actually doing them a favour.

10



3. Denial of Victim

There. is no identifiable victim of the action, or that the prisoner lost their claims to being
a victim by precipitating the action or undertaking the offence that led to incarceration.
Prisoners can not be victims because they jforfeited their right to be protected from harm
when they broke the law. They deserve to be harmed! They should be assessed by

different standards to law abiding citizens.

4. Condemnation of the Condemners

The person who is complaining should aslo be condemned or share the blame. They may
be hypocrites, liars or not seen as a respectable person or an authority who can make such
comments. As the popular saying goes, people in glass houses should not throw stones.
There are two categories relevant here: do-gooders and wrongdoers themselves.
A) Do-gooders, lefties or woolly liberals 'do not think about victims of crime - they are
too soft on offenders. Anyone advocating prisoner rights cannot be taken seriously, as
they do not take account of the real crime problem or the needs of those victimised.
B) The perpetrator should be condemned. Why are they in prison in the first place?
They are beyond the pale. They should be abandoned after what they did. They do not

deserve human rights.

5. Appeal to Higher Loyalties

That the harm was done to the prisoner was for the greater good and not for hedonistic
reasons or self interest. The infringements of prisoner human rights are serving wider

purposes, personal commitments, ties, bonds and beliefs. We should think about the real

i1



victims of crime! If I'm going to help anyone it will be somebody who has been a victim.
Did the prisoner think of the victim when they broke the law? What about the victim'’s

rights!

In addition to these five neutralisations of prisoner suffering are two further forms of
denial: denial of knowledge and moral indifference. Cohen (2001: 78-87) describes
“denial of knowledge” as arising where one denies knowing about a human rights abuse
at all. Rationalisations could include: I did not see, 1 did not notice, I did not know, it
does not happen on my watch or it does not happen on my wing. Gradations of apparent
knowledge of prisoner suffering occur when officers close their eyes, change shifts or
location in the prison, refuse to name the problem as it really is, or recontextualise an
event with different language. Prisoner human rights are relocated into a different moral
and cognitive universe where if you see no evil, and hear no evil, there is no evil.
Cohen’s final technique of denial, “moral indifference” (Ibid: 98-101), occurs where
prison officers are so committed to the human suffering taking place that there is nothing
to be neutralised, as “there is no morally legitimate universe outside the ideology” (Ibid:
08). Morally indifferent prison officers believe that prison should be places of intense
suffering, or prisoners have no legal rights. Nothing is seen as wrong if inalienable

human rights are denied.

Sympathy for folk devils: for social justice and human rights
Strategies to cultivate acknowledgement have often entailed playing on people’s

emotions in an attempt to circumvent rationality, and go straight for the jugular of human

12



conscience (Cohen, 2001). The strategy aims to shock the person out of their
comfortable existence, and motivate them to do something, anything about human
suffering. Such a strategy may be a successful tool for some sufferers, but encounters
problems when dealing with prisoners. Cohen (2001) reminds us that archetypal
sufferers are portrayed as “innocent”, “vulnerable”, “blameless”, “defenceless” or
“virtuous”. The closer the victim to such a positive construction, the more likely their

rights infringements will be viewed sympathetically, and responded to appropriately.

Offenders and prisoners, unless they are confined on political grounds or there is
overwhelming evidence of a miscarriage of justice, do not fit easily into the above
categories. As Cohen (2001: 177) indicates, if victims “are not portrayed as completely
blameless, then understanding and empathy are eroded". Vulnerable, virtuous and
dependent sufferers have human rights - we should help these particular people, not
because the problems of intentional harm and suffering themselves are unacceptable, but
because they personally do not deserve to suffer. These people should be saved, helped,
freed, or supported as a result of their specific biographical backgrounds. These humans

are the most deserving of our attention. They are the most eligible for support.

We must be sceptical of human rights agendas that become entirely dependent upon the
empathetic construction of the victim, for if one is to be helped, one must first pass some
kind of humanity test. Those who fail, and many prisoners will, are denied their
inalienable rights. Indeed, it can be questioned whether such strategies are in fact

promoting universal human rights at all. If the focus i1s upon the positive personal

13



attributes or not of the person, we are in danger of changing from proposing an authentic

human rights agenda to one predicated on the empathetic construction of the sufferer.

In a similar vein Barbara Hudson (1998: 206) has raised important concerns in the
sentencing of offenders and their pleas for mitigation. Some pleas based on an offenders’
background may lead to lesser sentences, but the end result is not always just. Hudson
problematises the creation of the "sympathetic self”, where offenders can be categorized
as either "deserving or undeserving". Such a strategy is again predicated on the
empathetic construction of the offender. This is not the case for those perspectives rooted

in social justice.

The principle of social justice does not depend on your moral
awareness of people like you - but your readiness to extend the circle
of recognition to unknown (and even unlikeable) people who are not

at all like you. (Cohen. 2001: 183)

Social justice, shared humanity, solidarity with sufferers and social inclusion must be the
dominant strategies for all human rights cases. We all dolwrong, sometimes our wrongs
are punished. The distribution and actual justifications of the deliberate infliction of pain
should be our focus rather than strategies looking to the biography of the individual
sufferer. The empathetic construction of sufferers creates a picture of the worthy, the

deserving people, those who we should help, the principle of more eligibility.

Neo-abolitionism must follow Cohen when he argues, “I believe that unless ‘negative
imagery’ i1s allowed to speak for itself, the universality of suffering will never be

acknowledged” (Cohen, 2001: 185). Human rights cannot be built on the apparent

14



innocence, vulnerability or perfection of those subjected to suffering. Human life is too
ambiguous, and such a construction too fragile and precarious to be sustained for long.
Nobody is less or more worthy of human rights. Infringement of rights should not and
must not be tolerated and human suffering, whoever the victim may be, fully
acknowledged. Prisoner rights, and the promotion of the rights of those folk devils who
have little public sympathy, provides an interesting illustration of the depth of

commitment to universal human rights.

The prison as an inherent threat to prisoner human rights

It is much easier to identify what human rights are not, and what threatens rights, than
provide a positive statement or manifesto (Swaaningen, 1997; Douzinas, 2000; Campbell,
Ewing & Tompkins, 2001; Ewing & Gearty, 2001). What is certain is that any human
rights agenda must always be more than simply a list of demands, that can be easily
circumnavigated and re-interpreted (Cohen, 2001; Norrie, 2001). Prisoner human rights
have been understood as the acknowledgement of prisoner suffering, legal rights and
shared humanity. By its very nature imprisonment creates :;nlzerent threats to our human

rights.

. The prison is the negation of full humanity

Prisons are cruel, lonely, destructive, isolating spaces presenting a constant menace of
abuse, maltreatment, and ultimately dehumanisation. Prisons are intended to waste life,
to negate humanity and positive lived experiences. They breed anxiety and despair,
creating a sense of loss, leading to unhappiness and longing. Imprisonment is brutal,

isolating and humiliating and is an embodiment of intentional human suffering.
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2. By its nature the act of confinement as the suspension of liberty is painful and will

always create human suffering.

Imprisonment involves the suspension of the right to physical liberty. The deprivation of
liberty will always be painful, and whatever the specific living conditions the act of
confinement cannot be otherwise. Thomas Mathiesen (1986: 92) makes this point well.
Pains of imprisonment are structurally produced, they are part and
parcel of the structure of prisons. Therefore, though concrete material
circumstances and prison organisation may alleviate the pains, they
cannot be abolished. Among the deprivations most difficult to
alleviate are the deprivation of autonomy and the deprivation of
security.
Here Mathiesen is clearly pointing to Gresham Sykes’ (1958: 63-83) famous definition of
the five structural pains of imprisonment: the deprivation of liberty; deprivation of goods
and services; the deprivation of heterosexual relationships; the deprivation of autonomy;
and the deprivation of security. Such systematic and unremitting challenges to self

respect, personal safety, and other pre-requisites of humanity are endemic to the largely

hidden world of the prison.

3. The act of imprisonment undermines human dignity, privacy, sense of the self and
social constructions of the meaning of life.

It is hard to imagine what it is like to spend between 15-23 hours a day in a prison cell, or
that when you leave you have only very limited choices, power or sense of personal
responsibility — somebody else will open doors for you, tell you what to do, where to go,
when to eat, work, sleep and perhaps even speak. This imagery presents us with a
frightening picture of the tremendous emotional, physical and psychological toll

imprisonment can have upon all those they entertain. Compounded by a profound lack of
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privacy in the very architecture of the prison, and the prioritised demands of ‘security’,
prison leaves some people shattered. The self comes under serious threat, undermined by
a sense of futility that brings the meaning of life into question. Some prisoners will resist
but for others there is the real danger of passivity, and as a result slipping into apathy,

listlessness, lack of hope and powerlessness (Solzhenitsyn, 1963; Cohen and Taylor,

1981).

4. Prisons are rooted in physical force, violence and coercion.

The prison is a lawful “spatial matrix” created for the legitimate exercise of physical
repression (Poulantzas 1978: 104). By nature, the prison is a form of terror, but
conceived and justified as legal rerror. The very existence of this specialist punitive
space provides symbolic potency to the law and the agencies of the capitalist state (Hall,
1988). It legitimates degradation, physical force, reproduction of violence and the
deliberate infliction of pain and suffering, as appropriate means of intervention in the

social world in responding to social problems, harms and wrongs (de Haan 1991).

5. The term prisoner and the enforced isolation of confinement create a negative.
stigmatised and dehumanised master status.

The exclusion of people through imprisonment is problematic as it creates a stigmatised
and dehumanised “class of outcasts” (Hulsman, 1986). Prisons negate humanity through
the application of the label of prisoner, constructing an othered and lesser master status.
Following the insights of labelling theory (Becker, 1963), other potentially more positive
aspects of the wrongdoer’s characteristics are subsumed beneath a criminal identity

which is utilised to justify the suffering they are subjected to. Denying the prisoner full
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personality and self, they are re-categorised and redefined with a negative terminology,

reducing them to a one dimensional figure.

6. Imprisonment [further] damages prisoners making the acknowledgement of
human rights post-imprisonment more unlikely.

Suffering through imprisonment damages prisoners, their quality of life and sense of
well-being and does nothing to change the social contexts through which the wrongdoing
was perpetrated. Imprisonment fails to deal with either deeply ingrained social problems
on the outside, or help wrongdoers fulfill their rights in the community. In this sense
prison dehabilitates (Mathiesen, 1990). Disculturalisation (Goffman, 1963) means the
legacy of incarceration continues long after the sentence is spent. Imprisonment
undermines human rights for individuals and society as a whole. It is an irrational policy
response to ‘crime’ that creates problems, rather than solves them (Mathiesen, 1974;

Foucault, 1977; de Haan, 1991).

To these six inherent threats can be added three more structural dangers of
incarceration, which have characterised the actual role of imprisonment in England and

Wales since the eighteenth century and before (Ignatietf, 1978):

1. In practice the prison is a ‘total institution’, creating a new world in which the
confined become vulnerable to excessive pain caused by minor deprivations.

The prison place is a “total institution” (Goffman, 1963: 11), that is a living or working
space where a significant number of like situated people are “cut off from the wider
society for an appreciable period of time, [and] together lead an enclosed, formally

administered round of life” (Ibid). Providing an all encompassing character, the prison
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severely restricts social intercourse with those on the outside. A new dehumanising
world is created within its walls, shaping the interests and meanings for those on the
inside. Events, objects and interactions take on new significance, resulting in a distinct
prison interpretive framework. Looking out from this gold fish bowl, things that may be
considered minute on the outside are transformed, often taking on new meanings and
significance for both officers and prisoners. Such degradations created through the
minutiae of prison life include: the [poor] quality of the food, access to family and
friends, telephones, visits, letters, work, education, practicing religion, legal advice, the
fairness of disciplinary hearings and complaints procedures, or the attitudes and treatment
of other prisoners towards prisoners or the staff who would guard them. Sufferings
created through such denial are massively increased because of the wider structural

deprivations of imprisonment.

2. In oractice prisons are degrading physical plants starved of resources, leading to
increased conflicts and ill health.

Prisons are poisonous human warehouses that in practice have been starved of resources,
with acute deprivations fueling conflict between both prisoners and staff (Cavadino &
Dignan, 2001). It is impossible to be unaffected by the very constraints of the physical
structure of a prison, its drabness, smells, stale air, peeling paint, artificial light, ever-
present security measures, locks, bars and the highly noticeable pained expressions on the
faces of those contained within. In prisons in England and Wales today the cells and
wings are unhealthy environments, sometimes even infested with rats o.r cockroaches as

well as more mundane dirt, mould and excrement. They are inhospitable and unpleasant
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places to live, work or visit and are deliberately intended to be so. Pain begets pain,

increases human dissatisfaction, and undermines physical and mental health for all.

3. In practice prisons are lawless institutions.

One of the major contradictions of imprisonment is that the institutions devised to hold
[subpopulations of working class] lawbreakers, are themselves largely lawless
(Greenberg, and Stender, 1972; Glick, 1973; Wright, 1973; Mitford, 1974; Fitzgerald and
Sim, 1982). Penal regimes are grounded in daily surveillance, discipline, discretion and
unfairness, and conceived and practised as if they operate beyond the law. The negation
of basic rights reflects structurally unequal power relations inherent in the penal system,
where the denial of liberty actually turns into the confiscation of citizenship. Here the
system of privileges operating in their place becomes just another mechanism of control.

Inmates are subject to a regime implying a fundamental lack of clear-
cut rights, and a vast amount of discretion on the part of prison

officials ... (Mathiesen, 1986: 92)
In prisons the rule of law, legal accountability and penal democracy are largely snuftled
out by an insurmountable and intimidating autocratic culture rooted in discretion,
secrecy, personal authority and control (Fitzgerald & Sim, 1979; Scraton et al, 1991;
Carrabine, 2004). The exacerbation or mitigation of the inherent threats to humanity

created through imprisonment today is operated through such a lens.
The role of the prison officer and the acknowledgment of prisoner human rights

This final concern takes us back to our main focus: how do prison officers respond when

confronted with the suffering and claims to legal entitlements and shared humanity of
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those they contain? Prison officers spend more time in prison than any other
occupational group, and probably are inside longer than most prisoners. Imprisonment is
painful and dehumanising for all it encompasses. Like prisoners, prison officers are often
confronted with fear, mental tension, boredom, uncertainty, isolation and a sense of
powerlessness; suffering low morale and expressing classic symptoms of alienation
(Marx, 1964; Lombardo, 1989). In an ironic twist of fate, those who inflict pain are also

inflicted; those who perform dehumanising tasks become themselves dehumanised.

Prison officers are front line troops, and their interactions and relationships with prisoners
perform a key part in determining the depth of suffering imprisonment can impart. The
kind of relationship that exists, close or distant, antagonistic or friendly, professional or
personal between an officer and prisoner, provides one of the most significant aspects of
prisoner lived experiences (Liebling and Price, 2001). How officers respond to prisoner
requests, how they address prisoners, the amount of time they spend talking to them, the
levels of respect and dignity they infer in these interactions, are all important in shaping
their sense of self. Attitudes and stereotypes adopted by an officer influence
understandings of their duty of care and responsibilities in ensuring the safety and well
being of those in their custody. Commitment or neglect in protecting the mentally ill,
restraining from using physical or verbal violence, preventing bullying or suicides, all
indicate how seriously officers acknowledge or deny moral and legal principles, such as

the right to life.
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It would no be longer true to say that prison officers have been neglected in penological
research. In recent years there has been a number of significant studies on prison officers
in the USA (Kauffman, 1988; Lombardo, 1989) and in the UK (Liebling and Price, 2001;
Crawley, 2004). This literature adds to a major historical analysis of prison officers
(Thomas, 1972); unpublished PhD’s (Colvin, 1977; Carter, 1995); Home Office and
prison service staff surveys (Marsh, Dobbs, Monk & White 1985); prison officer
autobiographies (Merrow-Smith 1962; Cronin, 1967; Keogh, 1982; Hallet, 1992; Yates,
1993; Merlo, 1995; Dickenson, 1998; Martin, 2003); undercover journalism (Conover,
2000); psychological experiments (Haney, Banks & Zimbardo, 1973); and empirical
sociological studies on either a specific prison or prisons (Sykes, 1958; Morris and
Morris, 1963; Jones and Cornes, 1977; Elliot and King, 1978; Jacobs, 1978; Scraton et
al, 1991; Sparks, Bottoms & Hay, 1996; Carlen, 1998; Liebling, 2004) or the penal
system as a whole (Hobhouse and Broékway, 1922; Elkin, 1957; Klare, 1960, 1973;

Mitford, 1974; Fitzgerald and Sim, 1979, 1982; Stern, 1987).

Despite recent advances in the field of prison officer occupational culture, there remains
considerable scope for the development of a critical analysis of prison officer
occupational cultures and understandings of prisoner human rights. Though there are a
number of importént studies in the abolitionist tradition on prisoner rights exploring the
experiences of prisoners (Mathiesen, 1974; Scraton et al, 1991), there 1s only limited
critical research from this perspective on prison officers (Fitzgerald and Sim, 1979/1982).
Most of the above research has then been undertaken from a perspective broadly

sympathetic to that of the prison officer (Kauffman, 1988; Lombardo, 1989; Carter, 1995;
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Crawley, 2004), or have adopted appreciative models of inquiry (Liebling and Price,
2001). Those studies that have highlighted concerns with either the role or culture of
prison officers have remained within a liberal discourse locating the problems in the
sphere of the prison itself or the criminal justice system (Klare, 1973; King and Elliot,

1978; Stern, 1987). The aim of this research project is to address this gap in the literature.

Chapter structure

Chapter one outlines the partisan standpoint adopted throughout the thesis and describes
the research methodology used in the empirical research. Discussing the limitations of
appreciative inquiry and highlighting the principles of critical, but partisan research, the
chapter details the ethics and principles of the fieldwork undertaken, and highlights key
inctdents and problems encountered in the research process. Chapter two details the
theoretical method and normative framework of the thesis. Discourse analysis is adopted
to provide a coherent means of organising and describing materials (Foucault, 1980; Hall,
2001). The chapter highlights the importance of considering the way in which prisoner
human rights are defined, interpreted, respected, or ignored in penology, law and penal
policy and the implications for prison officer occupational culture. After providing a
review of the literature on penal legitimacy, the chapter draws on the analytical and
evaluative framework of neo-abolitionism to facilitate an interpretive lens for assessing

the legitimacy of the overall findings (Swaaningen, 1997; Carlen, 2002)."

* For neo-abolitionists the current use of the sanction of imprisonment entails a crisis of moral and political
legitimacy. The differential exercise of penalties regarding social harms, the definitions of which largely
reflect the deep divisions in the ownership of the social product, identifies the prison as a major strategy in
the regulation and disciplining of the weak, vulnerable and disempowered. The prison has a profound
political nature, the very existence of which is shaped by the configuration of wider socio-economic power
relations.
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Chapter three examines the main penologies shaping ways of thinking about prisoner
human rights. Locating the discussion within the current socio-economic and political
context, the chapter outlines the main principles of less eligibility, actuarialism,
managerialism, welfare rhrough punishment, liberal humanitarianism, and penal
abolitionism. These six penologies provide the template for understanding how prison
officers’ conceptualise prisoner suffering in the empirical study. In the current period of
relative economic stability and demand for labour, it is argued that the role of the prison
has changed from a waste disposal depot to a recycling plant. Correctly managed prisons
are concelved as an opportunity to inculcate the responsibilisation of prisoners to appease
the legitimate consumers of the prison - victims. Chapter four investigates the
development of prisoner rights jurisprudence in the United Kingdom domestic courts and
appeals to the ECtHR at Strasbourg in the period from the 1970s to October 2005. The
chapter focuses specifically on the HRA and domestic and European case law since
October 2000. The chapter provides a context to the subsequent consideration of how
prisoners’ legal rights arising from the HRA have implications for the operation of

existing prison service policies and practices.

Though there 1s a reservoir of potential meanings and definitions of prisoner human
rights it is through official documents and publications, such as the annual report and
accounts, prison service orders and instructions, prison rules and government legislation
pertaining to imprisonment, that prison service priorities and directives are outlined and

directly communicated to prison staff. Entailing the language, logic and subsequent
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representations of penal realities, the manner in which the government and prison service
have interpreted and circulated knowledges of prisoner human rights, and most recently
the Human Rights Act (1998), performs as a key means for prison officers to grasp how
seriously a particular initiative is being taken. Chapter five examines penal and
government policies since 1990 and the manner in which the prison service responded to
the HRA, pdinting to the submergence of prisoner rights beneath the priorities of

managerialism and neo-liberal responsibilisation strategies.

Chapter six entails a literature review of the main research on the role and function of
prison officers and prison officer occupational cultures. Challenging the appreciative
approach to prison officer research, the chapter argues that rather than peacekeeping,
prison officers use their discretion to discard the rule of law and adopt patterned
discriminatory working rules. The chapter provides a discussion of officer adaptations to
the prison environment, and looks to highlight the strategies prison officers have adopted
to psychologically survive the prison place and the implications this has for officer

morality and the recognition/acknowledgement of prisoner humanity.

Building on the previous discussion, chapter seven discusses the rules structuring the
different prison officer working personalities uncovered through the research: the
careerist, the humanitarian, the disciplinarian, and the mortgage payer. Chapter eight
details the manner in which prisoner relationships, suffering and perceptions of shared
humanity are denied or acknowledged in the dominant occupational culture. Particular

consideration is given to how strategies of resistance and neutralisations are engendered.
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The conclusion utilises an alternative moral and political value judgement to provide a
review of the legitimacy of prison officer understandings of prisoner rights. Here the
depth of the institutionalisation or naturalisation of a rights culture and acknowledgement
of prisoner sufferings or otherwise in the prison service is reviewed. The chapter then
provides a discussion of the importance of acknowledging wrong doers’ human rights
beyond an empathetic construction of their biographies, and offers an alternative re-

articulation of citizens’ positive rights from a neo-abolitionist perspective.
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Chapter One:

The partisan penologist: doing critical research in prison

The aims of this chapter are to detail the partisan standpoint of the researcher and outline
the qualitative methodologies used in the fieldwork. The chapter starts with a discussion of
the importance of adopting critical research values. This value base is detailed through a
comparison with, and critique of, appreciative inquiry [Al]. Its significance is further
emphasised through a discussion of objectivity and its links to the recognition of shared
humanity. It is argued that political commitments should be tied to the acknowledgement
of human suffering and partisanship expressed in solidarity with those at greatest risk of
suffering and dehumanisation in prison — the prisoner. This is deemed to be the most
effective means of addressing the underscoring human rights question of the thesis: do
prison officers acknowledge the suffering and legal rights of prisoners? The focus then
shifts towards the factors involved in influencing the design of the study. The experiences,
problems, highs and lows of doing prison research are then detailed, illustrated with key
incidents that arose during the fieldwork and documented in the prison journal. A review is
then undertaken of the snowballing technique used to contact respondents, and an account
of the social backgrounds of officers in the research sample. The chapter concludes with
reflections on how the lessons drawn from the research experience, and insights of wider

literature, can be used to inform the values of a partisan penologist.
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Appreciative inquiry and research values
Values are involved in the selection of the problems we study; values are

also involved in certain of the key conceptions we use in our formulation
of these problems, and values affect the course of their solution. (Mills,

1959: 78)
In the thesis critical research values informed the research process. This is best approached
through first identifying what they are not. In this section we consider the strengths and
weaknesses of the alternative appreciative inquiry (Al) as a means of understanding prison
officer discourses (Liebling & Price, 2001). Al is outlined and then a number of concerns
about this methodology are raised and compared with critical research values. It is
recognised throughout that, to fully appreciate the way in which critical research is
conducted, consideration of the broader historical and political connections between

individual experiences and social structures is required (Mills, 1959; Barton, Corteen, Scott

& Whyte, 2006).

Appreciative Inquiry (Al) is intended to be a fair and inclusive research method that tells
the “whole story” (Liebling et al., 2001: 162). It claims to provide a faithful or truthful
account of the respondents’ positive achievements, survival strategies, and success stories,
alongside their negative experiences. As the approach is future rather than present or past
orientated, outcomes and methodology are intimately tied. Questioning is appreciative in
that as a mode of inquiry, it wishes respondents to dwell on the best as well as the worst
aspects of their prison experience. Interview questions focus on ‘prison values’ and are
very specific. Answers are required to be evidenced by an example, illustration or story

from the respondents’ actual experiences. Al claims to provide a more sensitive, nuanced
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and 1nstructive picture of the prison, and therefore more valuable approach than the
traditional problem-orientated studies. The researcher should represent its subjects fairly,

listen, empower and facilitate changes and foster mutual respect.

Importantly the research does not look to expose flaws in the prison, but rather to
accentuate the positive and have an open dialogue about how to achieve good outcomes,
secure compliance and treat people with respect. A key outcome is that the respondents
will feel more valued, and thus have a more positive orientation towards their role, tapping
into the dormant potential of officers. Through focusing on the positive, officers will find
new meanings, fulfillment, energy, strength and job satisfaction, which will lead to better
practice. It is an approach to organisational transformation that is,

based on strengths rather than weakness, on visions of what is possible

rather than what is not possible. It identifies achievements and best

memories, and through this technique, locates ‘where energy is’ in an

organisation ... It is based on the establishment of familiarity and trust

with a workgroup in the first instance, on the discovery of that
organisation’s best practices, memories and achievements. (Liebling

et al., 2001: 162, 163)
Through the research process the respondents’ knowledge is uncovered and then
generalised to create an idealised vision of best possible practice; something that is just out
of reach 1n the current circumstances. The newly energised officers can go and turn this
vision, based partially on their own experiences, into a new reality. No new resources or
widespread structural changes are necessarily required, for this approach is about
transforming the individual and collective officers’ private troubles through boosting

morale, transforming the penal values held by officers, and by discovering and then

29



achieving, attainable positive goals in the prison. Such an approach is understandably very

attractive and useful to the prison service and its managers.

As a methodology and qualitative piece of research, the principles of listening, respect and
fairness in the interviewing process are welcomed. The approach could also be defended
on cthical and political grounds, for it looks to give something back to the respondents and
to transform negative penal environments. However these principles are not unique to Al,
and as a potential method for independent prison research it has a number of serious
drawbacks. Any kind of Al research would require massive access to be granted from the
prison authorities, considerable funding and a large amount of time and other resources.
Such research would require the explicit cooperation, and maybe even participation, of
prison service managers. This can lead to problems. Perhaps most damningly the research
can be used merely to support and justify the interests of the powerful and the capitalist
state. The researcher may become a research technician gleaning knowledge, which can be
used to further justify the status quo. Mills (1959: 193) puts it well when he argues,

[tlo appeal to the powerful, on the basis of any knowledge we now

have, is utopian in the foolish sense of the term. Our relations with

them are more likely to be only such relations as they find useful,

which is to say we become technicians accepting their problems and

aims, or ideologies promoting their prestige and authority.
The use of Al could be reduced to a human resources exercise to get better and more
efficient outputs, rather than being tied to [critical research] values based on social justice.
Questions can also be raised about its status as a method. It is both more and less than

research: more because it looks to not just observe and discover, but also to change; and

less because the reality may have to be distorted into a mythical positive construct in order
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to achieve this. Accurate pictures of the lived experiences of those in the prison either

manager, staff, or prisoner are unlikely to arise from such interventionist research.

A major claim of Al is that it provides a fuller account of the prison experience than critical
research. Such a claim to fruth though is compromised by both the approach and aims of
the “method’. In Al the reality of the situation is replaced by a projection of what could be,
not what is: the mythical rather than real. This is not the whole story, but rather a reality
that has been repackaged and reinvented. By necessary implication, Al cannot focus on the
negative, for if 1t does so, future practice could be distorted so that worst practice is
achieved. With clear Orwellian overtones, such a future orientation means that what is
being presented as the present and past is not what is, but what it could be. But is this
really then an accurate means of assessing the here and now? Research should uncover the
real, the truth, whatever this looks like. A'gain, as Mills (1959: 67, 78) argues,

[a]ny style of empiricism involves a metaphysical choice — a choice as to

what is most real ... One tries to get it straight, to make an adequate

statement — if its gloomy, too bad; if it leads to hope, fine.
As a metaphysical choice, it seems more appropriate to allow the respondents to detatl their
stories, whether positive or negative, so that their construction of events and reality can be
outlined and critically interrogated. There should be no great aim to change the prison
through the research process itself. Independent findings might be negative or positive,

but at least it is an account of peoples’ actual lived experiences, which can then be used as

evidence to inform changes if appropriate.
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The actual future transtormation that Al is trying to achieve through the manipulation of
officers’ past and present experiences can also be problematised. In this sense Al seems
like a therapeutic and individualised means of building staft self esteem and morale. The
aim is to ameliorate the negative and inherently dehumanising reality of imprisonment,
without making any connections with the equally important transformations of inequitable
power relations in the prison or in wider society, indicating a distinct lack of a
‘criminological imagination’ (Mills, 1959; Barton et al., 2006). Al looks to achieve
consensual relationships so positive, functioning and morally performing prisons can
pertain. But this structural functionalism fails to consider the inherent contlict, pains or
inequitable power relations of imprisonment. It must be questioned if prisons, which
overwhelmingly punish the poor and vulnerable, and deliberately inflict potentially deadly

pains, can ever perform morally.

Whose side are we on?

The prison is a place of conflicting interests and values, and such realities must be
acknowledged in the research process. For Howard Becker (1967), who famously asked
the question “whose side are you on?” it is impossible to undertake neutral, objective and
value free research. Becker (1967) argued that the researcher must choose a standpoint
reflecting either the interests of the subordinate or superordinates of any given research
context. Becker, and later Foucault (1972, 1980c), argued that there exists a “hierarchy of
credibility” which legitimates the definers of reality and truth, de-legitimating the voice of
the disempowered (see chapter two). Implicit in Becker’s work is the assumption that the

[critical] researcher should adopt the standpoint of the underdog. However this position
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has been questioned by one of the leading prison researchers and advocates of Al in the
UK. Alison Liebling (2001), in a paper also entitled “whose side are we on”, argues that,

In my experience it is possible to take more than one side seriously, to find

merit in more than one perspective, and to do this without causing outrage

on the side of officials or prisoners ... why is it less acceptable to offer

the same degree of appreciative understanding to those who manage
prisons. Is it because they wield power? [Because] their voices are

already legitimated? (Liebling, 2001: 473, 476)

Rather than identifying with the underdog we should have empathy for the subject,
whoever it is, that we are researching. For Liebling (2001: 474), “research is after all, an
act of human engagement”, and the fieldwork is more rewarding and fruitful if the
researcher is prepared to show sympathy and understanding towards the respondent. This
position looks to produce high quality research findings, and facilitates a positive
experience for the respondent, but fails to consider the deeply divided roles and exercise of
power between prisoner and staff in the penal context. To accept such a position
unproblematically 1s a political decision, inevitably reflecting values and sympathies.
Acknowledgement of standpoint and its consequences are given greatest clarity in the
writings .of Alvin Gouldner (1961, 1967). For Gouldner (1967: 35, 36) it is not the
differential power relations that shape concern for the underdog, but rather their suffering.

The essential point about the underdog is that he [sic] suffers, and this

suffering 1s naked and visible. It is this that makes and should make a

compelling demand upon us. What makes his standpoint deserving of

special consideration, what makes him particularly worthy of sympathy,

is that he suffers ...

In prison, and elsewhere, 1t 1s not only the prisoner who suffers. It would be untair to deny

the suffering of prison staff, but the key variant in terms of attaching political commitment
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to prisoner suffering, is that through the hierarchy of power relations the reality of
subordinates suffering is denied.

[The] dominant conceptions of reality sustained and fostered by the

managers of society have one common defect: they fail to grasp a very

special type of reality, specifically the reality of the suffering of those

beneath them. In failing to see this, what they also fail to see is that

those beneath them are indeed very much like themselves, 1n their

suffering as in other ways.
In the penal context, our political loyalties should be determined through an
acknowledgment of those who suffer the most in prison: prisoners. In response to the
question why is it less acceptable to have political and empathetic allegiances with prison
officers and prison managers, the answer is not just that the prison staff have greater power,
or that their voices are deemed more legitimate than prisoners. It is that they do not suffer
the same extent as prisoners, and that they fail to identify or acknowledge the greater
suffering of those below them. Partisanship then reflects a commitment to uncover the

truth and acknowledge the inherent pains and suffering created through confinement. The

question is not one of more or less deserving, but of more suffering (see introduction).

Though Gouldner (1967) shared with Becker (1967) the identification with the underdog,
and the importance of legitimating the view from below, he questioned an uncritical
acceptance of this position, arguing that a
sociological study from an underdog standpoint will be intellectually
impaired without clarifying the grounds for the commitment. A

commitment made on the basis of an unexamined ideology may allow us
to feel a manly righteousness, but it leaves us blind. (Gouldner, 1967:

34)
This implies that the partisan penologist must be both an interpreter and legislator. It has

been fashionable in recent years to prioritise interpretation and problematise the legislative
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role of the academic (Bauman, 1987, 1 ?92; Pavlich, 2000). We must be wary, or so the
story goes, of legislating, of using our critical judgement, and we must learn to live without
the alternative. The academic should act as an interpreter for social movements,
legitimating and facilitating understandings of their experiences and assisting dialogue with

other social groups.

Following Gouldner (1967), normative critical judgement and the alternative must not be
abandoned, despite some well grounded concerns (Bauman, 1989, 1991). Prisoner
movements are not necessarily or unproblematically bearers of truth. To be sure racist,
homophobic and sexist beliefs should not be accepted or legitimated, and a mere translation
of an individualised focus on “troubles” must be recognised as unlikely to solve problems.
Critical researchers must not abdicate their moral and political responsibility to provide a
normative critical judgement rooted in values of social justice, democratic accountability
and human rights. The alternative should not be abandoned, for the point is not just to

interpret the world. It is also to change it.

Access and the unique research context
I was informed by the acting governor that there were still a large
number of fascists among his staff group. He then did a Nazi salute to
indicate to me the views of some of his staff (Initial meeting with acting
governor of research prison, Journal entry 28" May 2002).
The empirical research was carried out independently of the Prison Service. The first
obstacle to the research was negotiating access. In early 2001 the then prison governor of

the research prison was approached directly, and it was agreed that access would be

allowed in the summer of 2002. Though by this time the original governor had been
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replaced, the access was confirmed in writing in the months leading up to the fieldwork and
final arrangements agreed in a meeting with the acting governor in May 2002. The acting
governor became a negotiating gatekeeper, specifying the amount of time and what access
and resources the prison would grant. Keys were neither requested nor offered. The
research was undertaken between 30" July 2002 — September 12" 2002 and consisted of a

six week unbroken spell in the prison. Access was allowed at weekends and early

evenings/nights during this period.

The research prison was a severely overcrowded ‘authoritarian’ local prison in North West
England, holding on average over 600 prisoners. The research took place in the immediate
aftermath of the Additional Days Awarded [Ezeh and Connors v United Kingdom] ruling of
the European Court of Human Rights [ECtHR] in July 2002, which led to changes in
governors’ powers of adjudication and the almost immediate release of 900 prisoners and

potential for compensation.

Arising from this was a heightened awareness of the implications of the disciplinary
aspects of prisoners’ rights law, and the role of the ECtHR. This provided an excellent
opportunity to undertake a unique case study of the way prison officers directly interpreted
prisoner legal rights through human rights case laws and its role in the development of a
rights culture within the prison, augmenting the subsequent analysis of messages sent to

them by the prison service.
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The research methods

The two qualitative methods adopted in the empirical study were observation and semi-
structured interviews. Observations took place largely in the first two weeks, whilst the
later four weeks were focused on semi-structured interviews. Observation was necessary
for a number of reasons. It provided a useful source of information regarding the working
of the prison and the attitudes of staff, and acted as a means of establishing the researcher’s
face in the prison. This was useful in making contacts and building relationships with
prisoners, prison officers and other informants. Allowing for snowballing, informal

contacts proved to be the central method of securing interviews with prison officers.

Observation also allowed the researcher the opportunity to learn the prison officer
idiolectic, that 1s the language of officers, and helped to shape and fine tune the language
used in the interviews to reduce misundefstandings. The two weeks talking and watching
prison officers, other prison staff and prisoners helped to provide a clearer focus to the
research, largely by listening and observing how officers imparted meanings into their role

and interactions with prisoners.

Given the relatively limited amount of time spent in the prison setting, the numbers
intended to be researched, and the ability for respondents to have input into the research
process, semi-structured interviews were deemed to be the most qualitative method
available.! The semi-structured approach allowed for some consistency in the findings and
allowed the development of a clear focus. Interviews can be used to glean two kinds of
data: knowledge and subjectivities/discourses. To acquire knowledge requires clear and

' This method also allows comparative studies to be undertaken in the future.
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specific questioning with the findings determined by the answers given. Gleaning
knowledge was clearly part of the research, but the aim of the thesis was to uncover prison
officer understandings of prisoner suffering and acknowledgement of their legal rights and
shared humanity. This did not require specific answers but the ability to tease out and

appreciate a particular way of understanding or.interpreting the world.

The central and six component questions have implications for the kinds of questions asked
in the interviews, but 1t became important to differentiate between theory questions and
interview questions. The interview questions/topics were an attempt to formulate a
workable and understandable line of questioning that the informants could understand.
This entailed using the officer idiolect and attempting to formulate questions which avoid
some abstract or academic language. At times it was not appropriate to make explicit links
to the theory questions in the interviews themselves. The actual interview questions
adopted provided an excellent way to illustrate further elements of officer beliefs, notably

the institutionalisation of less eligibility and the use of the techniques of denial.

In attempting to adopt the prison officer idiolect it became evident that there was no clear
language of rights or acknowledgement of prisoner suffering. Prison officers were very
relaxed and happy to talk about themselves, their views, experiences, hardship and
suffering. The whole atmosphere of the interviews became tense, and the contributions
shorter and less detailed, when 1 started to make interventions about the apparently more
abstract human rights of prisoners. Despite using the officer idiolectic it became apparent

that officers were hostile to “abstract” and “silly questions on human rights”, and that staff

38



knowledge and understandings of prisoner legal rights was exceptionally limited. Afier
identifying the problem, the main solution to get round this was developing ‘interview
questions’ which were on specific rights, such as the right to food, health and education,

and to see how prison officers responded to these concerns (see appendix one).

Doing prison research

The fieldwork began on the 30" July 2002, and it became obvious very soon that the
research was going to involve long periods of waiting: waiting at the gate, waiting in the
security office to receive clearance, waiting to be shown around the prison, and as the
fieldwork unfolded, waiting to be moved around the wings to meet officers, waiting on the
wings for prison officers to talk, waiting while officers undertook other duties. 1 tried to
use this time wisely by capitalising on often understandable delays by observing
interactions, dialogue and striking up impromptu conversations. Whilst it was inevitable
that my presence did impact on the dynamics of the prison setting and officer interaction, I
was careful to minimise this where possible. I witnessed much by keeping a low profile
and making as tew demands on officer time as possible. Particularly in the first few days 1

tried to say little, and listen a lot.

Observations largely included sitting in the portacabins on the wings with staff, or even by
myself; watching how staff interacted with prisoners and how they performed their jobs; or
following staff around whilst they undertook their normal functions on their wing or

through the prison. Walking with officers as they checked ‘locks bolts and bars’ provided
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a good chance to talk and listen. 1 was invited to sit and chat with a large number of
officers in reception, the first night centre, in the security offices, and also met with many

officers for tea and food on the wing or in the staff canteen.

Discussions with staff in the first week or so centred largely on the ADA ruling and the
anxiety of prison officers was palpable. The message they received about prisoner human
rights from this change in the law was loud and clear, and almost universal in application:
the courts were against them and the government did not care. There was little, if any,
consideration of the principles of due process, legal guarantees or justice that underscored
the judgment. In this sense evidence pointed to how recent human rights law was actually
counterproductive, at least in the short term, in developing greater awareness of prisoner

suffering and a rights culture despite improving prisoner procedural safeguards.

After each day I wrote up my experiences and perceptions of the prison in a journal.” I
have given below an extract of part of my feelings and experiences from the first day.

[ instantly felt like I was in a very male and white environment ... The
woman principal officer 1 spoke to on E2 [then the hospital wing] was
helpful and I have negotiated access later in the research. I was introduced
by a male senior officer who said to me “she is the one who must be
obeyed” and at the end of the meeting when the same senior officer
returned to escort me to the central office he said [laughing] “did she use
the whip” [both comments were made deliberately in earshot of the PO]...
I spoke to an operational grade support [OGS] and she talked to me about
how she had been sexually harassed but didn’t want to do an interview.
She was very shy and timid ... [Name] said that she had had to speak to
her superiors to stop the bullying. Some of the officers [also OGS] on the
same shift, whom | suspect were the main protagonists, made a point of

% Most data and reflections on the prison were written up in a prison joumnal which had contributions dated
from 28" May to September 12", These reflections were useful in terms of developing a picture of the prison
and dominant prison officer working personality, and provided a useful memory aid for further critical
reflections after the research had been completed.
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coming up to me and saying that [name] found it difficult to take a joke.

(Journal entry 30" J uly 2002)
There was some hostility to the research and my presence in the prison at first, and
considerable concern that I was doing the research at all. I was often told that I should
really be looking at officer human rights. One prison officer said on the first day “are you
really interested in prisoner rights or is it just a job you have to do?” (Journal entry 30™
July 2002). Initial hostility came from only a small but significant number of staff
epitomised in the attitude of one experienced prison officer. I was warned by
administrative staff that I might have problems with this officer on the first day, and was
introduced to this ‘notorious’ man in the first week. As soon as the officer saw me he
would come out with a tirade of abuse that would last a couple of minutes and go bellowing
around the wing 1n a strong Scottish accent: “Ooh I’m a child abuser and I have the human
right to hurt and harm little kids ... I have a right to beat up old grannies and take their

pensions .... I have a right to rob banks ... Fucken rights. They don’t deserve any rights”

(Journal entry 3™ August 2002).

The ritualistic rant was to continue every time I saw this officer for a further three weeks,
and only ended after 1 had compl‘eted interviewing the officer. This badly damaged person
eventually described his marriage breakup and deep cynicism towards both prisoners and
management, “I don’t want to talk about these bastards they just bring me down” (personal
interview with the officer). I quickly gathered an appreciation of just how radical and

‘unnatural’ human rights talk was in this prison. For example, I detailed how “one officer
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promised to take me around the stables [prisoners cells] tomorrow” (Journal entry 30" July

2002).

I observed and wrote up four distinct incidents in the first two weeks of the study, which
give an indication of some of the personal troubles within the prison.

On the hospital wing this morning and the prisoners confined there are
largely mentally ill. I was hanging about the portacabin in the middle of
the wing trying to Informally talk to the officers. [Name] from the
works unit had come over to sort out some lights. He is a rather large
overweight man. One of the prisoners was verbally abusive and said to
him “you’re nothing but a big fat cunt”. [Name] went up to him,
grabbed the [rather small] prisoner by the throat and raising him from
the ground said “what did you say! I’m going to rip your fucken head
open”. At this point [name — a senior prison officer] ran up to [name -
workman] and said “look he’s mentally ill, let him go he’s mentally
i1 and physically intervened to release the prisoner. (Journal entry 5
August 2002)

Was with [name] going round doing the VDT’s [voluntary drug tests] ...
The physical conditions in DDU [drug dependency unit] were appalling.
Officers referred to it as the “dungeon” as it was underground. It felt
very cold and even in the officers’ mess there was paint peeling oft the
walls. [Name] showed me a cell in the far left corner near to where his
office was. It had mould growing in it. Prisoners were stood about
watching a Bond film [Goldeneye] on one small television on the wing
looking totally dejected and miserable ... we went onto A wing and into
a “prisoner’s stable” where the two officers took a urine sample. 1 was
also present... [Name] said “were not doing anything wrong, there is no
infringement of rights here, were just taking the piss out of prisoners”
[Laughter]. (Journal entry 7" August 2002)

Spent most of this afternoon with [name]. He is a very experienced
prison officer. Went round the ‘pads’ and he told me a few funny
anecdotes ... seemed like a perfectly nice guy and spent all day saying
exactly what I think he thought I wanted to hear. Then at around
4.00pm he got a note from one of the governors complaining about how
litter had been thrown out of cell windows. I was waiting in the office
[central portacabin] and whilst he was just outside the door I overheard
him tell a couple of the prisoners that he wanted them to find out who
was throwing the litter out and then “persuade” them not to do it again.
“Be discrete, but if you see anyone on the 5’s [fifth floor of A wing]
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who are throwing stuff out of windows, just sort them out”. He then
indicated with his fist being placed into his hands what he meant. The
two [quite young] prisoners then laughed and the three started to walk
away from the portacabin. “Some of you cons are alright, but some are
right cunts (and what sounded like dickheads) ...” as he went out of my
hearing. (Journal entry 9" August 2002)

[ was in the segregation unit this morning setting up an interview with
[name]. The chaplain [a former nurse] and a member of the BoV [Board
of Visitors, now called the Independent Monitoring Board] and three
members of staff. The BoV man was telling me how much he liked and
trusted the boys [officers]), when we heard a number of large banging
noises and a prisoner screaming. In the segregation unit office there was
CCTYV coverage of all the cells and we were all able to watch as the
prisoner ran up to the cell door and bang it with his head. The prisoner
repeated this process a few times and it was becoming clear that his head
was now bleeding. The prisoner then had some kind of epileptic fit
where he fell to the cell floor and began vomiting and shaking
uncontrollably. The officers entered the cell, a few minutes later he
calmed down and the doctor was called. What had looked to me like an
obvious case of a prisoner in constderable sutfering and pain was not
considered this way by the expert panel in the segregation unit office.
The problem prisoner was apparently just pretending. He “recovered too
quickly” according to the chaplain; he was “just seeking attention and
being childish” was the doctor’s opinion. The incident had been
successfully reinterpreted and the prisoner’s suffering denied. The
reality of the event was re-cast as another illustration of this prisoner’s
problematic behaviour. (Journal entry 12" August 2002)

Recording of observations made in the research prison were written up each evening and I
also tried to make inconspicuous notes whilst in the prison. This was made more difficult
given that there were no toilets on the wings. 1 only used this private place to record notes
once, as I had to be escorted to and from the toilet by a member of staff. As I wished to be

as little inconvenience as possible so that officers would feel more willing to participate

later in interviews, this strategy was abandoned.
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Snowballing: the research sample

The first two weeks of the fieldwork also provided an excellent opportunity to informally
meet prison officers and to see who would be prepared to talk to me in a formal interview
setting. Interviews lasted between 1 to 2 hours, with the average interview taking

approximately lThour 15minutes. The interviews were either recorded on tape or written up

during the interview. Each interview was fully transcribed for writing up purposes.

The prison officers who were interviewed in this study were predominantly white men aged
between thirty and fifty, who had more than ten years in the prison service and had worked
for a significant amount of time at the research prison. The officers interviewed were very
much part of the fixtures and fittings of this penal establishment and their views reflected
deeply ingrained and long standing occupational cultures. In the summer of 2002 there
were 196 prison officers, 183 men (93.4%) and 13 women (6.6%) working at the prison. In
total 38 prison officers were interviewed, amounting to approximately one fifth of the total
population at that time. Nineteen of the officers were from the basic grade, either
residential or discipline staff, fourteen were senior prison officers and five principal

officers. Thirty six of the officers were men and two were women.

The ethnic background of the officers was fairly homogenous with all those interviewed
defining themselves as either “white”, “English”, “British’ or “C of E”. The prison officers
interviewed had considerable work and life experience. Twelve officers were aged
between 31-40, a further fourteen between 41-50, and twelve officers were 50 or over. The

average length of service was 18 years. The lowest time spent working as a prison officer
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was ten years with the longest 31 years. The average length of time spent working at the
research prison was 10 years, with length of service ranging from 3 — 28 years. The social
backgrounds of the officers were working class with generally low educational attainments
before entry to the service. Eleven officers had at one time served in the armed forces or
merchant navy. Thirteen officers gave other non-military occupations and fourteen of the
officers did not give a previous occupation at all, indicating either the undesirability of

previous work or were direct entry (see appendix two).

Though individual officer biographies are shaped markedly by their experiences in both
their private and public worlds, the research focussed exclusively on the prison life.
Therefore no data were gleaned on marital status, children or other significant
relationships. Though officer talk of their private world was frequent, it was dominated by
concerns regarding the implications their job had upon their private lives rather than vice
versa. Indeed there was stark evidence of the manner in which the prison environment was
clearly damaging officer health. Plagued by staff sickness, during the six week research
period, on average 30 of the 196 officers were off on short or long term sick leave. In a
heavily overcrowded prison increased workloads, reduced Ieave opportunitics and the

abandonment of a commitment to training, were starting to take their toll.

Other informants

A large number of other officers, occupational groups and prisoners were engaged in casual
conversations throughout the six weeks, totaling 125 informants in all.” Every informant
was promised anonymity and therefore names of individual officers are not disclosed. I

? See appendix two.
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held conversations with a further twenty seven other prison officers, mainly in the first two
weeks of the research (Journal entries 30" July-12™ August 2002). I also spoke with other
occupational cultures in the prison, and whenever possible I would have informal chats
with prisoners. I found prisoners provided many useful insights and when on the wing and
no staft were available I would casually chat with prisoners. 1 recorded speaking to twenty
prisoners in total. The most detailed conversations were held in one of the workshops with
a group of six prisoners, a very detailed conversation with two ‘listeners’ in their cell, and
shared a coffee on more than one occasion with the two chapel orderlies (Journal entries
g™ 12 19" August; 2" September 2002). These prisoners were happy to correct or
confirm my conceptions of the prison, and their contribution to my understanding was
significant. I quickly perceived a deep divide between staff and prisoners believing that

“there appears to be two social worlds, one for prisoners and one for staff” (Journal entry

2" August 2002).

A further 30 members of staff where interviewed in the prison, including chaplains,
governors, health care staff, psychologists, instructors and teachers and I documented
speaking to a further ten other staff in detail in my journal (personal interviews and journal
entries, August - September 2002). The discussions with non-prison officers provided a
useful context to determining the contours of the prison officer cultures, and also provided
interesting stories and observations of the officers, which helped to clarify my
understandings. For example one of the education statt claimed that prisoners were not
allowed a change of clothes when it was raining, and so could go weeks without a change if

the weather was bad, and that prisoners on one wing were denied showers because of the

46




mass number of prisoners and limited number of showers. This hearsay however was

never confirmed (Journal entry 6" August 2002).

The interview process

It was essential that all the subjects involved in the study were aware of what the research
aims were, and that I had obtained their informed consent. Despite some initial hostility
and mistrust from officers, 1 began to get the reputation as “counsellor to the prison”
(Journal entry 18% August 2002). This reputation was based on the perception that in the
interviews 1 was listening to staff complaints. The interview approach was based on a
‘receptive’ model that was largely passive. I wanted the officers to feel comfortable to say
exactly what they wanted, and I did not want to really indicate whether 1 agreed or
disagreed with their comments. In this sense, I assumed that if I gave them enough rope 1
would uncover their true feelings, even if the interview schedule was impaired somewhat
by this. In agreement with Liebling (2001), I felt that a rapport interview, looking to build
a relationship with the subject, was the most effective strategy to get the best and most
reliable findings possible. 1 felt this would increase trust and lead to a more honest account

of the prison reality.

Whilst empathy was important 1n the interview process — officers told me of great
anxieties, nervous breakdowns, marriage breakdowns — I could not fully identify with
many of the officers contributions. I found much of what officers said problematic, but
tried to withhold judgement in the interview process itself, reserving this for later critical

reflection. Whilst 1 had worked out an interview schedule, interventions were based on
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close listening. 1 tried to both look like I was listening, showing encouragement, being
supportive and active in the interviews, and actually listening at the same time, so that I

could follow up interesting comments officers were saying.

Interviews were often hijacked by officers who were quite happy to talk, and had much to

* In the interview schedule, the first issue

say, about the prison and their experiences.
discussed was staff perceptions of the prison and their own human rights. This was
originally intended to be a means of establishing a good rapport with staff, and to
demonstrate to officers that the research was more than just a discussion of their attitudes
towards prisohers. However staff would spend a considerable amount of time on this issue
of “staff rights”. Unexpectedly this proved to be extremely useful, opening up new
avenues in the research for theorising denial and prison dehumanisation. The focus on
‘staff rights’ also meant that in ofﬁcer'networks, the word of mouth appraisals of the
interviews were that 1 was looking into both staff and prisoner issues, and this both

improved cooperation and led to a higher than anticipated number of volunteers, given the

duration of the fieldwork.

Research findings are only as good as the framing of the interventions and focus of the
fieldwork and interviews. The semi-structured interviews had direct, open and indirect
questions/interventions. Active participation by officers was built on as the interviews

developed, and I was able to alter the order of questions and even include newer questions

% The research interviews and observations were restricted to the public realm of the prison. Though invited
to do so, I did not socialise with any prison staff. It is likely that this would have been an opportunity missed
in terms of gaining greater trust and perhaps more revealing details of the prison officers’ interpretive
framework. However by not building any loyalties to the staff in the research prison the ability to critique
was not personally compromised.
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as both my understandings grew of the officers. The importance of using the staff
idiolectic, and the best ways to transform theory questions into more suitable interview
questions, became increasingly obvious as the interviews progressed. The best interviews
had the most limited interventions from the researcher. Whilst the interviews had a broadly
similar structure, I learned from my interviewing experience and allowed for the schedule
to evolve. Towards the end of the interviews I recognised I was now getting a number of
very similar statements from officers indicating a number of officer adaptations (see
chapter seven). Though this made it harder to look as interested, the schedule was

uncovering a clear picture of the dominant and subjugated prison officer positions.

Though I endeavoured to ensure that all prison officers really wanted to be involved,
especially as it was seen as a “skive” or “a bit of therapy”, the very first respondent proved
at times reluctant to have his voice heard. Claiming to be happy for the interview to be
recorded, and very relaxed when answering early questions on staff issues, the officer
subtly placed a piece of paper over the tape recorder when discussing prisoners. This piece
of sabotage was repeated after I had subtly removed the paper a few minutes later. Rather
than continue to ‘play the game’, the interview concluded with the paper over its speaker,
with the researcher making written notes. Part of the interview was badly muffled, and 1
ensured 1n all following interviews that I would make notes if officers were uncomfortable

with the tape recorder, and ensured that the tape recorder speakers remained unhindered.’

* There is a further ethical concern here regarding whether the respondent was indicating through such
behaviour that they no longer wished to be interviewed.
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Who really suffers? reflections on critical research methods and values
[Flirst, [we have] an over riding obligation to honest intellectual enquiry
itself (however sceptical, provisional, irrelevant and unrealistic); second,
a political commitment to social justice, and third (and potentially

conflicting with both), the pressing and immediate demands for short-
term humanitarian help. We have to appease these three voracious gods.

(Cohen, 1998: 122)
The research experience above and the critical literature indicate that there are eight key
principles, commitments or critical research values which should shape the prison research

experience.

1. Privileged Position

The researcher in prison always has a privileged position. They have greater choices and
freedom than all they observe. They have chosen to come to prison and can leave easily.
Such self awareness is essential in determining how the research was undertaken, and also
will have impacted on how the researcher was treated in the research setting by prison
officers, prisoners and other staff. In a very white and male world, I benefited from being
white and a man. The evenings and weekends worked were an attempt to gain credibility
with officers and to show that I was prepared to be uncomfortable to gain the research
material (King, 2000). Whilst I did not get into the mind of officers the experience
provided the tools to relate to how prison officers constructed their meaning and their

social world. Such openness from staff may not be forthcoming to all researchers.

2. Truth

The research must be rooted in values which promote honesty, integrity and accuracy. The

research is an attempt to uncover truth, real experiences, whatever the shape or form. The
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research must include an acknowledgement of hostile findings, to admit if things go wrong,
or if findings are not as anticipated or fit with the hypothesis. The picture uncovered in the
research must be the true picture of the respondents’ lived realities, whatever the researcher
standpoint and whether it provides a positive or negative account of that reality. I have
attempted to provide a portrayal of prison life that is a reflection of officers’ lived realities.

The question should be ‘does the respondent recognise and relate to the findings’?

3. Independence

The research must be independent at least in terms of how the research program is
formulated and executed if not also in funding. The aims and focus of the research must
also be independently determined. The researcher should not be merely a technician of the
state justifying or evaluating existing policies. This research benefited from independence
because officers were more prepared to participate, but equally importantly, there was
freedom in the way which the fieldwork could be interpreted. There was no state agency

requiring quick fix answers, or pressurising the shape of the focus or findings.

4, Ciritical Judgement
The aim of the research should not be reconciliation, to justify state practices, improve
human resources management or some further utilitarian goal. Nor must it be to uncritically
reproduce or condone dominant discourses or naturalise their position. Researchers must
retain the right to judge findings based on criteria of critical research values and “critical

principles’.
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5. Ciritical Principles

Whilst undertaking the fieldwork, and in particular during the interviews, it was easy to
become immersed within the officers world and moral universe. I tried to understand their
position and offer some kind of empathy on a human level for those being interviewed.
Once the fieldwork was completed I was more able to reflect on the research experience
and, utilising memories, the prison journal and the transcripts of interviews, it was possible
to use my critical judgement to analyse and theorise the findings. 1 did not therefore
uncritically accept the interpretive framework of the subjects but rather looked to compare
this with my partisan neo-abolitionist principles. Here the critical researcher uses their
criminological imagination, with anti-democratic, unaccountable, unjust, exploitative and

abusive practices judged and exposed.

6. Relevance
The research must in some way be relevant to the lived experiences of sufferers here and
now. Examination of prison officers was deemed important because of their role In
shaping prisoners’ experiences. The research must engage in an independent dialogue with
the powerful and be used to uncover exploitation and/or empower those who are suffering.
The researcher must engage in a manner in which the findings and processes adopted can
be used as a valuable tool for changing social structures, or providing the platform for new

meanings and interpretive frameworks for subjugated groups.
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7. _[Radical] Alternatives

Research must be contextualised within wider social and political contexts and make
connections with wider structural issues. Critical researchers must not just interpret the
world. By necessity change may include immediate humanitarian interventions, but sight

must not be lost of wider radical transformations in the name of social justice.

8. Partisan Standpoint

Finally, research cannot be objective, neutral or value free. The values of the researcher
will always have an impact on the research process. The researcher must be prepared to
confess their standpoint, openly acknowledging a partisan position. However, “confession
may be good for the soul, but it is no tonic for the mind” (Gouldner, 1967: 54) for, as
Gouldner (1967) wams, partisaﬁship must not lead to complacency or righteousness. It
would be a mistake to assume that acknowledgement itself is enough to achieve objectivity.
Awareness of the speaking positions, background and interpretive framework place the
research project into context. More important are the means through which such
acknowledgment is used to shape the method.ology and interventions in the field. Prison
researchers must recognise both their privileged and partisan position, either for or against
its subjects. Research will always be partisan, but whilst the reasons for undertaking the
research will be diverse, the critical research values that underscore fieldwork should
remain the same: independence, an honest attempt to provide a reflection of reality, a
willingness to expose inhumanity by the powerful and to link the uncovering of any private
troubles with public issues. This partisan research is on the side of sufferers, specifically

highlighting the denial of suffering of those who suffer the most in prison - prisoners.
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Chapter Two:

Penal truth, power and legitimacy: what is sayable about prisoner human rights?

The aims of this chapter are to outline the method adopted to organise and structure the
thesis, and to sketch out the normative framework assessing the legitimacy of the prison
officer culture. In so doing the chapter provides an overview of the main principles of
Foucault’s (1972, 1980c) discourse analysis, elucidating the means of describing the rules
and structures governing prison officer interpretive frameworks. The chapter then
provides a review of the literature on penal legitimacy, before outlining the neo-
abolitionist framework used to evaluate officer understandings of prisoner rights. Here it
is argued that a normative lens assessing current penal performance must be predicated

upon adherence to mechanisms of legal accountability, democracy, commitments to

social justice, and respect for inalienable human rights. The chapter concludes with an
account of how the synthesis of discourse analysis and neo-abolitionism informs carceral f

clawback and the implications of this approach for subsequent chapters. |

Penal truth and the formation of discourses

The thesis deploys the analysis of discourses as devised in the writings of Michel
Foucault (1972, 1980c¢), as a means of uncovering the frames of interpretation of prisoner
human rights across a number of inter-related discourses. The term discourse refers to
the way in which language shapes our conceptions and interpretations of reality.
Correspondingly, speech acts and cognitions regarding objects, experiences or actions

only make sense within the pre-established structures and rules of language - a discourse
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— and any meanings that are attributed to such things, cannot be constituted outside of it.
In other words it 1s only through a discourse that the external world can attain meaning,
and such meanings are defined and understood within the confines and limits of that
particular discourse. The way that we think about something, the way that we talk about
events, and the way that we act can only be understood through, and is shaped by, the
language deployed in the discourse’s interpretive context. Such an assertion may appear
to deny external reality, but as Laclau and Moufie (2001: 108) argue,

[t]he fact that every object i1s constituted as an object of discourse has

nothing to do with whether there 1s a world external to thought ...

What is denied is not that ... objects exist externally to thought, but the

rather different assertion that they could constitute themselves as

objects outside any discursive condition of emergence.
Discourses cannot comprise of individual, isolated or inconsistent utterances or beliefs
and are not something that can be examined in and of themselves. Discourses can only
be detected through what they produce, such as a grouping of assertions or utterances
relating to an object, and these interrelated statements must all adhere to a set of shared

meanings and values. Importantly, discursive structures can be analysed to describe

social constructions of the real.

Using Foucault’s method (1972: 42), the formation of a discourse on prisoner human
rights first requires “grids of specification’ so that statements can be related to each
other and systematic interpretations can be formulated. A discourse must make sense,
follow certain rules and resonate with the bearers’ logic. Foucault’s archaeological
analysis of discourse uncovers such rules. As a discourse is a highly regulated grouping

of statements on a specific topic, it is possible to identify through these grids the “law of
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existence of statements” (Foucault, 1991a: 59) specific to, and shaped by, the rules
internal to the discourse itself. Discourse analysis can uncover the rules, structures and
techniques governing the form of, and limits to, what is sayable about prisoners and

human rights.

For Foucault (1972: 41) a discourse also needs “surfaces of emergence”. The systematic
and sanctioned statements of a discourse referring to prisoner human rights will emerge
across a number of what Foucault called “institutional sites” (Ibid: 51): penological,
legal, governmental and occupational. Foucault (1972: 31) named the inter-relationship
between different institutional sites as a “discursive formation”. He puts it this way,

One might say then that a discursive formation is defined (as far as its

objects are concerned, at least) if one can establish such a group; if one

can show how any particular object of discourse finds in it its place

and law of emergence; if one can show that it may give birth

simultaneously or successively to mutually exclusive objects, without
having to modify itself. (Ibid: 44)

Understanding the mechanisms of any one institutional site or practice in a given
discursive formation commands an analysis of all other interrelated sites. Adopting this
method to uncover the rules shaping the construction of prisoner human rights by prison
officers requires, by necessity, analysis of such constructions in penology, law and penal
policy. As each of the discourses in the discursive formation impacts upon the other, any
changes within one discourse will have consequences for the rest of the group. The

introduction of the Human Rights Act (1998) [HRA], and the case law arising from it

between October 2000 - October 2005 can be understood as a new surface of emergence.

Subsequent interpretations of the HRA within the discursive formation by other
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institutional sites are of considerable importance for officer meanings, understandings

and practices.

Foucault (1972: 155, 200) reminds us that within any given discursive formation there
will be contradictions and a diversity of positions that can be occupied.

A discursive formation is not therefore, an ideal, continuous, smooth

text that runs beneath the multiplicity of contradictions, and resolves

them in the calm unity of coherent thought ... It is rather a space of

multiple dimensions; a set of different oppositions whose level and

roles must be described ... [It is] possible for men, within the same

discursive practice, to speak of different objects, to have contrary

opinions and to make contradictory choices.
The central task of the thesis is to i1dentify, describe and evaluate how prison officers
locate prisoners within their moral universe and subsequent arising denials or
acknowledgment of their legal rights, human suffering and shared humanity. It should be
anticipated that an analysis of rules and structures governing such constructions in
penological, legal, government policies and occupational cultures will uncover competing
and contradictory interpretive lenses as well as overlap, consistency and complimentary
frameworks. Individual officers within prisons and across the penal estate have a choice
in positioning themselves in relation to the different penological, legal and official

discourses, and it 1s highly likely that a number of different variations on the meanings of

prisoner human rights pertain (Carrabine, 2004; Liebling, 2004).

A discourse on prisoner human rights also requires the presence of “authorities of
delimitation” (Foucault, 1972: 41), such as the legal profession, senior civil servants or

respected bearers of an occupational orientation, so that particular meanings of events
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and knowledges can be successfully authorised, and a true version of the relationship
between what it is to be a prisoner and the scope of application of human rights can be
established. The key to understanding the role of authorities of delimitation is through
grasping the complex relationship between penal power, knowledge and the production
of truths. Foucault (1977; 1980a: 39) argued that power is a relational concept dispersed
throughout the social body that “reaches into the very grain of individuals, touches their
bodies and inserts itself into their actions and attitudes, their discourses, learning

processes and everyday lives”.! Power is also productive: it produces knowledge.

Knowledge is not objectively or impartially fashioned. Rather, knowledge is created or
produced through the exercise of power; what Foucault described as the
power/knowledge axis. Established in each society is a “regime of truth” (Foucault,
1980c: 133). That is the political, economiic and institutional mechanisms and procedures
that originate, regulate, circulate and distribute statements pertaining to provide accurate
description of reality. It 1s through such a regime that distinctions between true and false

statements are made.

The regime of truth is exclusionary in that it creates narrow confines proscribing what is
deemed as worthy of attention, limiting the field of the discursive. Only certain ways of
thinking are considered appropriate, and the discursive structure both rules in and rules
out certain ways of talking, thinking or interpreting events. Further what becomes

constructed as the legitimate knowledge of any event, object or meaning is linked with

' Power is not something that can be possessed, but flows between people, empowering and disempowering
the same person at different times, and in different circumstances.
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hierarchies of credibility and power. For knowledge to be utilised the knower must
establish a right to speak, as the authority of a statement is linked to the status of the
speaker. The apparent truthfulness of a statement on prisoner human rights is therefore
only possible through the privileging of certain knowledge, speaking positions and ways
of interpreting the world at the exclusion or marginalisation of others. Not all voices are
heard, and not all speakers are viewed with the same standing, or subsequently invested
with the ability to provide a legitimate interpretation of events and circumstances. It is
not just what is said about prisoner rights that are important, it is who says it and who is

listened too — the authorities of delimitation.

Despite there being an apparent plurality of meanings and perceived realities, one
interpretation acquires dominance. Erstwhile discourses are displaced or excluded and an
ascendant or hegemonic discourse” shape§ the lens through which penal authorities define
the real and the ‘truth’. Presenting itself as an all encompassing means of making sense
of the world, the hegemonic interpretive framework provides a cultural script laying
down the conventions, codes, and representations to be followed. Other ways of
interpreting the world continue to exist, but the hegemonic understanding becomes the
obvious, ‘common sense’ way of thinking, setting out legitimate knowledge and the
“difference between what one could say correctly at one period (under the rules of

grammar and logic) and what is actually said” (Foucault, 1991a: 63).

 Hegemony entails offering a convincing moral, political, or intellectual worldview that can provide
cultural and ideological leadership.
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A “penal truth” (Sim, 1994) excludes the subjugated voices of prisoners and places
greatest emphasis on those in the highest position of power within the prison service
hierarchy, government and judiciary. The views of prisoners cannot in this sense provide
the truth, but the Director General, Home Office Ministers, Judges, high ranking civil
servants, and in the context of individual prisons, the No. 1 Governor, can and do so. It is
their words that are given most prestige, which consequently set the boundaries of the

sayable.

The long term consequences for the “truth” and hegemonic meanings imputed within talk
of prisoner human rights, as conceived by those currently in positions of power, should
not be underestimated. Each statement by the authorities of delimitation map out both its
present usage and, as each statement leads on to further statements, lays the parameters of
what can be said in the future. Such statements are both instrumental in the production
and reproduction of power relati.ons. In other words they perform a central role in how

“penal truths” are institutionalised.

Key aspects of Foucauldian discourse analysis
The above discussion dictates that a Foucauldian discourse analysis describing the
hegemonic interpretations of prisoner human rights and subsequent institutionalisation in

prison officer occupational cultures must necessarily entail the following six criteria

(Foucault, 1980; Hall, 2001; Kendall and Wickham, 1999):

1. A discussion of the “grids of specification”, that is the rules and structures of the

interpretive frameworks shared understanding and systematic interpretations of

prisoner human rights.
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2. A focus on a specific “institutional site” which personifies a discourse’s
constitution of subject positions, in this case an empirical study of prison officers.

3. A review of the relationships between the sayable and the visible in the discursive
formation (penological, legal and penal policy) on the meanings inferred by talk
on the human rights of prisoners.

4. An examination of any new “surfaces of emergence”: the manner in which the
Human Rights Act (1998) is a new surface of emergence, and how it is interpreted
by prison service hierarchy and consequent impact on officer cultures.

5. How the knowledge embodies authority. A review of the establishment of “penal
truths’” through authorities of delimitation such as official statements by members
of the prison service hierarchy, policy makers, judiciary and Home Office.

6. How these rules are repeatable and how the discourse is institutionalised. A
description of the techniques deployed to maintain perceived validity of the
hegemonic discourse.

Discourse analysis provides a useful description: it tells us about the sow. But it does
not explain why, and can provide no means for assessing the rightness or wrongness of
officer constructions of prisoner human rights. Foucault’s method therefore needs to be
augmented with a further set of principles, through which the validity of prison officer

discourses can be evaluated. To do this we need to consider the main penological

accounts of penal legitimacy.

Penal legitimacy and the power to punish

The claims of penal authorities to legitimacy, are predicated upon the current distribution
and application of punishment successfully attaining political validity, and a sense of
moral rightfulness in a given society, leading to acquiescence, obedience, and consent
from both those imprisoned and the general public (Beetham, 2000; Carrabine, 2004).

Failure to attain such moral or political validity can be assessed in two ways: as creating a
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legitimacy deficit or a leading to a crisis of penal legitimacy (Beetham, 1991; Fitzgerald

and Sim, 1979).

The prison service in England and Wales can be considered to be suffering from a
legitimacy deficit when the absence of legitimacy is believed to derive from weak
justifications for its current aims, objectives and or stated purposes; if it appears to be
inadequate in terms of fulfilling its desired goals and stated intentions; or if the authority
of those who apply penal power is significantly undermined. Needles to say a legitimacy
deficit is merely a shortfall that can be addressed through strengthening authority;
redefining goals so that they are achievable, such as focusing on outputs rather than
outcomes; or supplanting old aims and objectives with alternative but not necessarily new

Ongs.

By contrast the current appliance of the power to punish can be considered to be
illegitimate when it is claimed to create too many inherent infringements of human rights;
dehumanising penal regimes and brutalisation are considered endemic to operational
practice; it inevitably exceeds certain tolerable pain thresholds; or is believed to be
entirely misapplied or inappropriately punishes certain categories of harm or wrongdoers
(Fitzgerald & Sim, 1982; Hulsman, 1986; Scraton et al., 1991; Swaaningen, 1997;
Carlen, 2002). This crisis of penal legitimacy implies that the most appropriate solution
Is the de-legitimation of the penal system as it is currently constituted, as the problems
are so profound that minor tinkering cannot re-adjust the current failings, or justify the

existing application of power. It is from understandings derived from these two
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approaches to the absence of legitimacy, that penological studies have debated the

existence, depth and possible responses to the current penal crises (Scott, 2006c).

In his impressive “genealogical” account of the Strangeways disturbances from the 1°-
254 Aﬁril 1990, Eamonn Carrabine (2004, 2005a, 2005b) powerfully argues that under
the current system, the exercise of penal power is crippled by chronic legitimacy deficits.
Following the insights of Emile Durkheim, especially his work on ritualism, Carrabine
(2004) rejects the 1dea that penal order is rested upon normative justifications,
widespread consent or internalised beliefs by prisoners that prisons are legitimate. Rather
it is through the mundane routinisation of repetitive conduct and the dull compulsion of
rituals that stabilise existing power relations. Prisons run through manipulation and,
where that fails, order maintenance relies upon coercion. Prisoners have no commitment

to the validity of the governance of penal authorities, and largely perceive the current

penal order as inevitable, unalterable or beyond their powers to change. For Carrabine
(2005b) prisoners become fatalistic, simply pragmatically accepting the status quo of
prison regimes, facilities and lines of authority unless or until circumstances conspire for
change. Pointing to a crisis of consent, authority, and legitimacy, Carrabine (2004)
provides an important analysis of how penal order normally exists without the approval

of prisoners yet with the absence of collective resistance.
The argument made by Carrabine i1s unequivocal — prisons, as they currently operate, are

not legitimate institutions and make no concerted efforts to be legitimate. This account

of penal ritualism has great analytical purchase in explaining why and when penal
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disorders do or do not occur, but Carrabine’s approach cannot explain why so much
emphasis 1s actually placed upon fostering beliefs in penal legitimacy by penal
authorities, why some prisoners do acquiesce, or why imprisonment is considered by
some to be a legitimate sanction. His position cannot provide us with any means for
constructing an alternative counter-hegemonic normative framework for responding to
wrongdoing, or for assessing the appropriateness of the distribution of state punishments
or the practices of their agents (Scott, 2006b). To do this requires a consideration of the

construction of penal legitimacy in belief systems and discourses.

One of the most widely cited thinkers on legitimacy is the German sociologist Max
Weber. For Weber (1948) people obeyed rules because they accepted the authority of
their rulers. Consequently if people believed someone had legitimate authority, bestowed

through the law, customs, traditions or personal charisma, then their exercise of power

was legitimate. Legitimacy is conceived as a belief in legitimacy and for as long as j
I

people believe power relations to be legitimate, then they are. The exercise of penal
power 1s just and valid so long as those who exercise it have authority derived from the

rule of law or personal leadership (Jacobs, 1978).

The Weberian position on the relationship between the law and legitimacy still remains
highly influential and is reflected in liberal democratic theories of the state. Here the
legitimate and democratically accountable exercise of capitalist state power is through the

principle of legality, premised upon the ideal of the impartial enforcement of transparent

and clearly defined rules expressing due process. Through such adherence the enforcers
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of law find their actions are necessarily restrained, arbitrary powers checked, and avenues
of redress and protection opened to those subject to their rule. From this perspective the
legitimacy of the actions of the prison service is determined by whether they conform to
the prison legislation, rules and other legally binding regulations (Jacobs, 1978; Barak-
Glantz. 1981; Whitty, Murphy & Livingstone, 2001; Livingstone, Owen & MacDonald,

2003).

Undoubtedly, for state power to be legitimate it must follow the law, but to be simply
lawtul cannot imply that such an action automatically infers legitimacy. Legality is part
of legitimacy, but it cannot constitute legitimacy alone. Bad laws or unjust rules and
regulations are not open to critique in such a formulation, and ultimately the Weberian
approach only provides a highly descriptive account of legitimacy, denying political and
moral normative judgements or extra—legél rational criteria stipulating the rightness or not

of a given form of governance. Damningly, the enforcement of a prison officer’s

personal authority in day to day working practices also cannot be problematised through
the Weberian framework. For one leading critic, Weber’s influence on studies of

legitimacy has “been an almost unqualified disaster” (Beetham, 1991: 8).

According to David Beetham (1991: 11), a “given power relationship is not legitimate
because people believe in its legitimacy, but because it can be justified in terms of their
beliefs”. By this Beetham implies that penal legitimacy should be assessed on how
closely penal realities conform to the standards, norms, values and expectations of the

general public. Using the method of immanent critique, the legitimate application of
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penal power should reflect the expectations of offenders, alongside that of the wider
populist opinion. Here, following Weber, Beetham argues that sociological studies of
legitimacy must not be based on any external norm creating principles or universal
criteria promoting alternative moral or political interpretive frameworks. For Beetham
(1991: 15) social scientists should assess (1) if the application of power adheres to the
established rules and law, (2) that these laws follow the beliefs of both the powertul and
the subordinated, and (3) that there is evidence of active consent on the part of the
subordinate populations. If the exercise of penal power adheres to these three criteria

then it should be considered legitimate.

Beetham’s understanding of legitimacy has been adopted by a number of liberal
humanitarian penologists looking to enhance the conditions of imprisonment and/or its
capabilities as a special place that can address offending behaviour (Woolf, 1991; Sparks
et al., 1996; Liebling, 2004; Carrabine, 2004). For example, the Woolt Report (1991),
points to how the prison service failed in its endeavour to convince prisoners that they
were being treated fairly and justly. Contra to Carrabine (2004), for Woolf (1991)
prisoners’ widespread sense of injustice was indicative of a lack of penal legitimacy, and
was a significant factor leading to the major disorder at Strangeways and elsewhere In
1990. Further, Sparks et al., (1996: 8§9) argue penal legitimacy is dependent upon prisons
meeting “commonly expected standards” such as fair procedures, consistent outcomes,
decent living conditions, services, and activities. Legitimacy is also dependent upon “the
quality of behaviour of officials,” including prison officers. Here criteria for the

legitimacy of prison officer working personalities are assessed on their adherence to the
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principle of legality, so long as the content of the laws retlect public beliefs and the active
consensual support by prisoners and the public alike. The legitimate construction and
definition of prisoner legal rights are predicated upon what the law stipulates, again so

long as consistent with public beliefs and prisoner active consent.

Assessing the legitimacy of prison officer working personalities on prisoner human rights
this way though does encounter a number of major limitations. The creation of law is not
democratic but shaped largely by the interests of the executive and interpreted through
the judiciary. It therefore may not reflect the public’s beliefs or consent; legal
interpretations of prisoner’s rights have been historically conservative, reflecting the
interests of the prison service; the public have very negative perceptions of prison
officers, who are expected to be brutal people dehumanising prisoners; there is often
public resistance to mechanisms of penai democracy, leading to the marginalisation of
the voice of the prisoner; and populist penological constructions and political discourses
of prisoners’ rights are highly restrictive, often effectively erasing claims to human rights.
Two further, and potentially more damaging critiques, are expanded upon below: (1) that
this approach cannot account for the “third dimension of power” (Lukes, 2005) or how
certain issues become mystified through hegemony and (2) a commitment to legality is
not in itself enough to ensure the protection of a person’s shared humanity or

acknowledgement of their human suffering in prison.

Also of importance to recent penological studies has been Beetham’s account of the

breakdown of consensus and the absence of legitimacy. Beetham (1991) argues that in

67




societies without legitimacy, rule i1s only possible through incentives and sanctions and
must be operated through reliance upon either coercion or manipulation. Drawing
remarkable parallels with classic and contemporary sociological studies on how penal
power 1s exercised in a socicety of captives (Sykes, 1958; Carrabine, 2004), Beetham
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