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Conflict Resolution in Post-violence Societies: Some Guidance for the Judiciary

Abstract

The article is concerned with a worldwide phenomenon that is particularly prevalent in post-
violence societies, whereby conflicts that should have been resolved in the political arena, are
adjudicated by the judiciary. It offers reasons for this phenomenon and argues that when judges
face this task, they tend to base their reasoning on human rights arguments. While convenient,
using human rights as proxies for a more complex political analysis can undermine the quality
of both the judgment and remedies provided by the court. Alternatively, when courts adjudicate
political conflicts, they should rely on constitutional guiding principles. Their main advantage
is that they expressly acknowledge the political and controversial nature of the conflicts at
hand, thus result in a more transparent reasoning. Additionally, their more flexible nature
makes constitutional principles applicable to a broader range of conflicts and can result in more

appropriate remedies upon their adjudication.
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A. Introduction

In 2002 the South African Constitutional Court was faced with one of the most divisive
political questions in the country. It was asked to decide whether someone who had been
elected to Parliament as a member of one political party could, during the same parliamentary
session, become a member of another party while keeping his seat in the legislature.! In
answering this question, the Court made it clear that

This case is not about the merits or demerits of the provisions of the disputed

legislation. That is a political question and is of no concern to this Court. What has to



be decided is not whether the disputed provisions are appropriate or inappropriate, but

whether they are constitutional or unconstitutional .2
Having made this not-entirely persuasive distinction, the Court, relying on the right to political
participation protected under Section 19 of the Constitution, upheld the disputed provisions
and allowed the practice of floor-crossing. This case exemplifies an increasing expectation
from the South African Constitutional Court to adjudicate political conflicts, which often go to
the heart of democratic politics in the country. At the same time, the floor-crossing case
illustrates a tendency of the Court to resolve such conflicts by relying on human rights
arguments. Neither of the two tendencies is a South Africa-specific phenomenon. Rather, over
the last generation, political conflicts have increasingly become questions of constitutional law
throughout the world. The adjudication of political conflicts by apex courts has been observed
by Hirschl in New Zealand, Canada, Israel and South Africa;® by Tierney in Canada, Spain and
the UK;* by Issacharoff and Pildes,® and Ferejohn in the US;® by Feldman in Bosnia and

Herzegovina;’ and by Anthony and Morison in Northern Ireland.®

While the resolution of political conflicts by the judiciary is a worldwide phenomenon, it is
particularly prevalent in post-violence societies. Section 2 of this article explains what is meant
by the terms ‘post-violence societies’ and ‘political conflicts’, and offers reasons for why courts
in the former have played such a key role in the resolution of the latter. It argues that whatever
theoretical arguments might exist in favour of or against greater judicial activism, in practice
the tendency of apex courts to adjudicate political conflicts is becoming more and more
popular. With this starting point in mind, Section 3 gives reasons for the second phenomenon
illustrated by the floor-crossing case, namely that when courts do get involved in the resolution
of such conflicts, they often base their reasoning on human rights arguments. While convenient,

this type of judicial reasoning should be avoided because viewing human rights as proxies for



more complex political arguments can undermine the quality of both the judgment and
remedies provided by the court. Considering these difficulties, Section 4 proposes that when
courts adjudicate political conflicts, they should rely on constitutional guiding principles, such
as democracy, which are to be interpreted in light of each society’s history and context. The
main advantage of these principles, which should be used either instead of human rights or as
complementary to them, is that they acknowledge the political and controversial nature of the
conflicts the courts have been asked to adjudicate. Due to this, their use results in more
transparent reasoning, which offers guidance for the resolution of the conflict at hand and for
any other future ones that might arise. Finally, constitutional guiding principles are more
flexible than human rights, in terms of the political conflicts to which they apply and the types

of remedies they might give rise to.

B. Explaining the Judiciary’s Involvement in Political Conflicts

Political conflicts in post-violence societies are concerned with issues that were drivers in the
eruption of violence in the first place and are therefore, also of central importance during the
transitionary period to peace.® For example, if the society in question was divided and fought
a war along ethnic lines, a political conflict in the aftermath of the peace agreement would
concern questions of how different ethnic groups could be protected. Such questions could
focus on safeguarding the language or religion of the ethnic group, or on how the group could
secure its political or economic power within the new state of affairs.'° Conflicts about political
power often centre around the organising of elections and the procedures to be used when
passing new legislation, while disagreements about economic power might have to do with
hiring practices and the use of ethnic quotas in state institutions. Examples of these conflicts

are referred to through the article.



Most political conflicts will require the court to interpret either the peace agreement itself, or a
constitutional document that has been drafted as a result of this agreement. Because they are
by their nature controversial and divisive, these conflicts are likely to find their way to, and be
adjudicated by, the apex courts of post-violence societies. The use of constitutional principles
advocated here applies equally to both types of apex courts, but for reasons discussed later, it
is likely that they will be used more by constitutional courts, compared to supreme ones. The
article only makes the case for relying on constitutional principles during the adjudication of
political cases in post-violence societies. Whether this would be a prudent strategy to use more
broadly — for example, for different types of cases or in other types of societies — should be the

subject of further research.!

Political conflicts are often presented in legal terms, but their answers are not only (or even
primarily) dependent on a deep knowledge of the law or sound legal reasoning; to put it
differently, the outcome of political conflicts is by no means a legal certainty.'? Thus, the
question of whether floor-crossing should be allowed is more appropriately answered by taking
into account the likely effect of this practice on political parties, the striking of political deals
and the way in which it will affect people’s perceptions of democracy. Despite the South
African Court’s insistence to the contrary, it is these political factors, rather than any legal

considerations, that mostly determine whether floor-crossing should be allowed or not.!3

The rest of this article will use a range of cases as non-exhaustive illustrations of political

conflicts. These include the adjudication of disputes relating to ethnic representation in state

institutions, amnesty powers of Truth and Reconciliation Commissions, the democratic

processes that should be adopted when passing controversial legislation and questions of

whether a ceasefire agreement has been breached. Despite the very different subject matters of




these cases, they are all representative of political conflicts because they are concerned with

disagreements that go to the heart of the transition process in the country. What makes them

noteworthy is not that they involve the interpretation of the peace agreement, an exercise that

can be, but is not always controversial or politically charged. Rather, they have been selected

as representative examples of political conflicts because a failure to resolve them risks

delegitimising the peace process or further polarising groups that had previously resorted to

violence. In this respect, a dispute being elevated to a political conflict in one country, will not

necessarily suffer the same fate in another; whether this will happen, depends on the

divisiveness of the question at hand in that particular context.

The expectation that courts will adjudicate and resolve political conflicts is particularly
prevalent, and has even greater practical effects, in societies that are emerging from violent
conflict.** Such transitions from violence to a more peaceful state of affairs, often involve the
adoption of a negotiated peace agreement between the previously warring parties and almost
always result in significant political changes to the country. The societies that are undergoing
these transitions are frequently labelled in the literature as ‘post-conflict’, a term which implies
that conflicts are necessarily violent phenomena that are best eliminated.*® However, political
conflicts exist in every healthy democratic society and the objective should not be to eliminate
them, an outcome that would be both undesirable and arguably impossible to achieve, but to
ensure that they are resolved so that they do not turn violent.!® One way of achieving this is
through the political process, whereby policy makers debate and decide on the best way to
resolve conflicts, and another — which is the focus of this article — is to adjudicate them in a

court of law.’



Having rejected the ‘post-conflict’ label, this article will use instead, the term ‘post-violence
society’ to encapsulate those social formations that have undergone a transition from
communal violence to relative non-violence, but naturally, remain divided by a range of
political conflicts.® Such societies might vary considerably between themselves in terms of
the history, scale or nature of the violence they experienced. Examples include Bosnia and
Herzegovina, which emerged from a 3-year war among its three main ethnic groups;*° South
Africa, characterised by intense violence, although not an all-out war, both during apartheid
and the period leading to the first democratic election;?® and Northern Ireland, where the
violence during the Troubles lasted from the late 1960s to 1998.2! Despite their differences,
post-violence societies are also faced with similar challenges and dilemmas.?? At their most
fundamental, these dilemmas are concerned with the post-violence transition itself: how best
to deal with the society’s violent past and avoid its repetition by planning for the future.?®
Despite their political nature, in post-violence contexts, such dilemmas have often been
addressed by the judiciary. Thus, the Bosnian Constitutional Court has decided on provisions
relating to ethnic representation in state institutions;>* the South African Constitutional Court
has determined the legality of the amnesty powers of the Truth and Reconciliation
Commission;® and the UK Appellate Committee of the House of Lords has ruled on the
legality of the elections of the First Minister and First Deputy Minister in Northern Ireland.?®
As Issacharoff has put it, ‘simply as a descriptive matter, courts now routinely engage the

complicated world of political power in ways unimaginable a few generations back.”?’

The objective of this article is not to assess the desirability, or otherwise, of this tendency.?
Rather, it is to explain its occurrence in post-violence societies by offering two reasons for the
increasing adjudication of political conflicts: the first concerns the political situation that

prevails in these countries, which often leaves members of the executive and legislature unable



or unwilling to resolve the conflict at hand. The second, focuses on the adoption of
constitutional documents and structures that, either explicitly or implicitly, push courts to play
a more active role in the resolution of political dilemmas. Especially when the two factors co-

exist, judges are more likely to adopt an activist approach.?

The most obvious reason for the increased adjudication of such conflicts, is that post-violence
societies are in the process of undergoing significant political changes.®® These, especially
when controversial, can lead to fundamental disagreements between the political parties and
leave them unable to reach a decision.®* When the political branches of the state are paralysed
because of such disagreements, the task of decision-making falls on the shoulders of other
institutions, such as the judiciary.®? Illustrative of this is case law from the Supreme Court of
Cyprus, in which the judges originally refused to adjudicate a case concerning the state’s
obligations to investigate disappearances that had occurred during a period of inter-ethnic
violence on the island, and asked the executive to engage in political negotiations for the
successful resolution of the conflict.3® A few years later, and with the political negotiations still
not yielding results, the Cypriot judiciary found a similar case admissible and resolved the
conflict by clarifying the content of the state’s obligations to locate and identify the missing

persons’ remains.®*

The politicians’ unwillingness to resolve such divisive conflicts is often institutionalised in
societies that have adopted consociational systems of government.® Consociationalism is a
system of power-sharing among political elites that is designed to ensure cooperation between
different ethnic groups in post-violence societies.®® However, the characteristics of
consociational systems, and in particular their tendency to give to representatives of different

ethnic groups the veto power, often result in stagnation of the political process and an inability



to reach decisions.®” While advocates of consociationalism had originally failed to appreciate
the significance of a strong judiciary, the need to address and avoid these political dead ends,
has made courts in post-violence societies among the most relied on institutions.® It is in light
of these developments and expectations that the Bosnian Constitutional Court asserted the
important role it would play in the resolution of political conflicts in the country and stated

that, it:

as the supreme state court and guardian of the [consociational] Constitution of Bosnia
and Herzegovina (Article V1.3), should have the role of assisting in de-blocking of the
work of the Parliamentary Assembly of Bosnia and Herzegovina by its decision on the
merits, if the Parliamentary Assembly is not capable of overcoming the problem by

itself.3°

An additional factor that contributes to increased judicial activism in post-violence societies is
the adoption of new constitutional documents that push in this direction. Such documents can
be ‘true’ constitutions such as the one adopted in South Africa at the end of apartheid*® or in
Bosnia, with the signing of the Dayton Peace Agreement.*! Alternatively, they might be an Act
of Parliament, like the Northern Ireland Act 1998, which was enacted ‘for the purpose of
implementing the agreement reached at multi-party talks on Northern Ireland’.*? The elevated
importance of the 1998 Act, as being something more than an ordinary statute, has been
recognised by the UK House of Lords, which declared that it ‘is in effect a constitution’.** Such
constitutional documents tend to explicitly provide for the adjudication of political conflicts,
either when the elected representatives cannot reach a decision themselves or during moments

of great historical importance.



One example of the former is Article IV(3)(f) of the Bosnian Constitution, which provides that
the power to veto legislation can be used by delegates of each of the three main ethnic groups
in the country when the relevant law has been ‘declared to be destructive of a vital interest of
the Bosniac, Croat, or Serb people’. If the delegates of at least one of the other two groups
disagree with the use of the veto power, the dispute is resolved by the Constitutional Court.
Such conflicts revolve around the most controversial political debates in the country — hence
the reason they attracted the use of the veto in the first place — yet it is the unelected judiciary
that is expected to resolve them.* Thus, relying on this Article, the Court has adjudicated
political conflicts, concerned with the language of operation and structure of the Public
Broadcasting System of Bosnia and Herzegovina;* and, with whether the languages of all the
previously warring parties to the conflict should necessarily be taught in all higher education

institutions.*6

On the other hand, Section 71(2) of the South African Interim Constitution provides an
example of the second way in which post-violence constitutions explicitly empower judges,
namely by mandating judicial intervention during an important moment in the country’s
history. Section 71(2) stated that the Final Constitution of South Africa would only come into
force when ‘the Constitutional Court has certified that all the provisions of such text comply
with the Constitutional Principles’. This gave effect to an earlier political agreement between
the African National Congress and the National Party, which provided that South Africa’s
transition to democracy would be a two-stage process. The first stage would involve the
negotiation of an Interim Constitution and a set of constitutional principles. During the second
stage, the members of the Constitutional Assembly, who were elected after the Interim
Constitution came into effect, would negotiate a Final Constitution, which had to comply with

the constitutional principles that had been identified at the beginning of the transition process.*’



Thus, through Section 71(2), the judiciary became a major actor in the biggest political debate
in the history of South Africa, since it was called to approve — or otherwise — the content of the
Constitution itself. In other words, the Court did not only base its legitimacy on the
Constitution, as it usually happens, but also, the Constitution derived its legitimacy from the
Court’s decision. Confirming that this was more than a mere rubber-stamping exercise, the
Court ruled that several of the Final Constitution’s provisions did not comply with the
constitutional principles.®® This resulted in the resumption of political negotiations and,
following their conclusion, a second certification case.*® Despite the unusually high level of
judicial intervention in such a politically sensitive debate, the success of this two-stage process

has led academics to propose its adoption in other post-violence societies as well.*

In addition to the constitutional provisions that explicitly call for greater judicial involvement
when addressing political conflicts, the adoption of new constitutions in post-violence societies
can have this effect in more indirect ways as well. For example, increased judicial activism is
a possible consequence in societies where the constitution provides for the existence of a new
constitutional court. These specialised judicial bodies have been popular in societies that
emerged from violence from the 1990s onwards, as evidenced by their launch in places as
diverse as South Africa in 1994,°! East Timor in 2002°? and a future United Cyprus in case a
peace agreement is reached.>® A more general tendency in this direction is also illustrated by
the fact that while in 1978, 26% of Constitutions provided for a Constitutional Court, this
number increased to 44% by 2005.° Studies suggest that all things being equal, the existence
of a special constitutional court in the country, as opposed to a Supreme Court that also hears
a range of other cases, is more likely to result in an activist judicial approach and less
deferential standards of judicial review.* Due to the nature of the case law that is usually before

them, constitutional courts are more used to hearing and intervening in cases with significant

10



political implications than the rest of the judiciary. Moreover, if constitutional courts refuse to
hear such cases or simply always rubberstamp the government’s position without engaging in
serious review, they would be raising questions about the usefulness of their existence in the

first place, something which judges are, naturally, keen to avoid.

The final factor that has indirectly increased the adjudication of political conflicts in post-
violence societies is the fact that over the last decades, a ‘rights revolution’ has taken place,
with newly enacted constitutions incorporating robust and extensive Bills of Rights.>® For
example, the Bosnian Constitution makes the country a member to 16 international human
rights treaties,® while the South African Constitution protects an array of civil, political, socio-
economic, cultural and group rights.>® Even older democracies have moved in this direction,
with Canada adopting the Charter of Rights and Freedoms in 1982 and the UK Parliament
passing the Human Rights Act in 1998. Such documents have made rights claims ‘an increasing
staple in the diets of the world’s judiciary’ and empowered judges to adjudicate a wider range
of cases, some with important political implications.>® Illustrative of this was the use of two
rights — freedom of religion and freedom from discrimination — to contest the introduction of
positive discrimination measures, including quotas, when hiring for the Police Service of
Northern Ireland.?® This challenge, while at its face a simple human rights case, went to the
heart of seminal themes of the Northern Irish conflict, such as lack of security, mistrust of state
institutions and discrimination in the workplace resulting in socio-economic inequalities.®!
Thus, the introduction of Bills of Rights or other human rights instruments, similarly to the
creation of specialised constitutional courts, while not necessarily intended to encourage the
adjudication of political conflicts, has had this effect in practice. Whether one applauds or
opposes this state of affairs, the factors discussed above have resulted in a growing expectation

that the judiciary will be an important decision-maker in political dilemmas.5? Therefore, the

11



question of what legal tools the courts should be relying on during this process is a matter of

practical importance.

C. Using Human Rights as Proxies

In some cases where judges were called to adjudicate political conflicts, they have been careful
to make reference to the political nature of the case in question. For example, when the
Northern Ireland Court of Appeal was asked to determine whether the Provisional Irish
Republican Army was ‘maintaining a complete and unequivocal ceasefire’®® after the signing
of the Belfast Agreement, it explicitly acknowledged that this was no ordinary case since it had
significant political implications.®* Alternatively, there are cases, like those dealing with
abortion, capital punishment or prisoner disenfranchisement, that are politically controversial
(although do not fall within the definition of a “political conflict’ used here) and at the same
time, only concerned with a narrow human rights issue that goes to the heart of the
disagreement in question. In these cases, it is both natural and desirable that, rather than
referring to the political nature of the case in question, the court adopts a human rights

reasoning and derives inspiration from other domestic or international human rights judgments.

For most adjudicated political conflicts however, the disagreement in question is broader and
more complex than what the human rights arguments relating to it portray it to be. Yet, both
the parties and the judiciary tend to brush aside the political nature of the conflict and present
it as a ‘simple’ human rights issue instead.®® Illustrative of this are a series of Bosnian cases,
which challenged constitutional provisions that divided the seats in the legislature only among
Bosniacs, Serbs and Croats and prevented Bosnians of other ethnicities, such as Jewish or
Roma citizens, from running for office.®® Clearly, this complaint has a human rights dimension:

by guaranteeing all the legislative seats to three ethnic groups, individuals who do not belong
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to one of these are discriminated against and prevented from exercising their right to be elected
in the Parliamentary Assembly.®” At the same time however, the decision of how a country is
going to design its legislature has much broader political implications than the
disenfranchisement of an individual or even a group of individuals.%® Especially in post-
violence contexts, it determines the kind of (new or reformed) democratic institutions that will
operate in the country and the extent to which different political players are willing to cooperate
between themselves in order to make them work. Such a debate therefore, is concerned not
only with the relationship of individuals with the state, which human rights are designed to
address, but also with questions concerning the structure of government as a whole, which they

are not.

One explanation for the increased use of human rights as proxies in such cases is their broad
and permissive language, which allows lawyers and judges to structure their arguments in legal
terms, even when these are inherently connected to political issues. Judges, in an attempt to
maintain their mantle of neutrality and not appear partisan, have generally been less willing to
engage directly with political arguments made by the parties.® Conversely, where such
arguments are presented through the lens of human rights, courts have been more prepared to
entertain them.”® This is partly due to the judiciary’s constitutional obligation to uphold human
rights, even when this might result in politically controversial outcomes. It is also because of
the view that while judges are ill-suited to deal with political arguments,’® they are particularly
well-placed to decide on the interpretation of human rights.”? Especially in politically
controversial cases, judges have an interest in presenting their judgments as reflections of
deeper values and commitments, such as human rights, in order to lend them greater legitimacy
and acceptance by the public and political actors that are affected by them.”® Finally, the

increasing reliance on human rights arguments when resolving politically controversial cases
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is not only a characteristic of the domestic judiciary, but has (more controversially) also been
practiced by regional human rights courts.”® In turn, the institutional dialogue that takes place
between national and international courts fuels the tendency to rely on human rights on the

domestic level to an even greater extent.”

Nevertheless, while understandable, this increased reliance on human rights can also result in
problems with the courts’ jurisprudence. The first problem arises from the fact that by adopting
a human rights reasoning, it becomes easier for the judiciary to separate the case from the
political discussion it forms part of and treat it as only specific to its own facts. This, in turn,
can give rise to inconsistent judicial rulings, which can undermine the legitimacy of the court
and the judgments it delivers. Illustrative of this are two cases of the South African
Constitutional Court, both of which were presented in terms of the right to political
participation. On the one hand, in the floor-crossing case discussed in the Introduction, the
Court adopted a very narrow interpretation of Section 19 of the Constitution and held that the
objective of the right was (just) to safeguard elections and the citizens’ participation in political
activities.”® In-between elections, it reasoned, citizens were powerless to influence the actions
of their representatives. Thus, since the practice of floor-crossing did not prevent citizens from
becoming involved in the political and electoral processes, it was not unconstitutional and the
only remedy available to the applicants was to wait and express their disapproval through the

ballot box.””

In the second case — Doctors for Life International — the question before the Court was whether
the National Council of Provinces (the lower Chamber of Parliament) had an obligation to
consult interested parties before it passed legislation.”® While the question was a deeply

political one and went to the heart of the relationship between the newly formed democratically
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elected legislature and the citizens,”® the Court’s decision to only rely on human rights
arguments in its reasoning portrayed this as merely a legal dilemma. The Court first referred to
Section 72(1)(a) of the Constitution which provides that the National Council of Provinces
‘must ... facilitate public involvement in [its] legislative and other processes.” Then, it
interpreted this provision in light of the right to political participation, by drawing inspiration
from the relevant provisions of the International Covenant on Civil and Political Rights and
the African Charter on Human and Peoples’ Rights. In a vein that resembled nothing of its
reasoning in the floor-crossing case, the Court argued that ‘it would be a travesty of our
Constitution to treat democracy as going into a deep sleep after elections, only to be kissed
back to short spells of life every five years.’®® Consequently, it held that Section 19 could not
only be about the organising of free and regular elections; rather, it also entailed an obligation
on behalf of the National Council of Provinces to consult with the interested parties before the

passing of legislation.

Both the floor-crossing case and Doctors for Life International are concerned with the kind of
rules and processes the South African state should adopt in order to promote the democratic
ideal it aspires to achieve following apartheid. Yet, instead of seeing them as instances of the
same political dilemma and treating them in a consistent manner, the Court viewed them as
dealing with two distinct and unrelated human rights questions.®! This allowed it to shape the
right to political participation on which it was relying — in each case in a different way — in
order to reach the outcome that it considered to be the most desirable one. Upon a careful
reading of the floor-crossing case, no principled reason is given for why the right to political
participation should be interpreted narrowly, rather than in the way that was subsequently
preferred in Doctors for Life International. Ultimately, it appears that the Court decided the

two cases on what seem to be political grounds, as evidenced by the inconsistent application
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of the law on which it was relying, without however acknowledging that it engaged in such a
political exercise. In turn, this risked undermining its legitimacy and did little to promote the

acceptance of its decisions in what were already divisive conflicts.

The second problem that arises when courts treat complex political conflicts as ‘simple’ human
rights cases concerns the type of remedy that becomes available to the applicant. Brown and
Waller argue that the ‘problem’ of ‘bold courts [...] is not that their tools are weak. Instead,
they are powerful but crude; further, they are often wielded in a clumsy manner by justices
with an imperfect political sense.’® Although the authors do not elaborate on this criticism, an
assessment of the use of human rights in order to resolve political conflicts in post-violence
societies confirms their point. In particular, because the political conflict and the human rights
violation are related, but ultimately the latter is only one instance or consequence of the former,
there is a danger that a simple human rights reasoning will achieve either ‘too much’ or ‘too

little’ .83

Take for instance the floor-crossing case, which presents an example of the second of the two
dangers. Here, the applicant had submitted to the South African Constitutional Court that one
implication of allowing a sitting member of Parliament to change political affiliations while
keeping his seat in the legislature, was the possible limitation of the right to vote. After all,
what are well known are not the positions of the individual politician himself, but rather, those
of the party that he is representing. When the politician defects to another party, he stops
supporting the positions that made him appealing to the citizenry and got him elected to
Parliament in the first place. Thus, allowing him to break the trust of the electorate is cancelling,
or even worse, misplacing, the people’s vote and violates Section 19.8* Whether one agrees

with this argument or not, the practice of floor-crossing, just like the political dilemma in the
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Bosnian ethnic voting cases discussed above, has much broader implications than the
infringement of a human right. It can also affect the kind of deals that politicians are likely to
make behind closed doors in order to prevent or encourage members of Parliament to defect
from their party. Moreover, according to the South African law, a Member of Parliament could
change political allegiances, only if he was followed by at least 10% of his party’s
representatives.® Bearing in mind the fact that at the time the case was heard, the African
National Congress had 252 out of the 400 seats in Parliament, floor-crossing could have
important implications on the quality of democracy in the country.® In particular, it could result
in a one-way traffic from the smaller parties to the ruling one with disastrous consequences for
the South African opposition. Of these three implications, the applicant and Court only focused
on the first, presumably because it was the only one that could be presented in human rights

terms.

Presenting floor-crossing as unconstitutional because it infringed on the right to vote, as the
applicants did in South Africa, meant that the only acceptable remedy to a potential violation
would be to prohibit the practice altogether. However, had the problem been perceived
differently, the solution could have been presented in less absolute terms as well. The danger
of members of Parliament engaging in backroom deals could have been addressed through a
provision preventing the defector from being granted additional political power in her new
party during the first 3-5 years after she crossed the floor. Similarly, if the objection concerned
the one-sided flow of (the most talented) politicians from the smaller to the bigger parties, this
could also have been addressed in a different way. There could have been, for example, quotas
on how many members had to defect together, depending on the size of the party. If the party
is a small one, the 10% quota seems reasonable. However, in case of bigger parties, such as

those holding more than 30% of the seats, a lower, or even no quota, would have been fairer.
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It appears therefore that presenting a politically complex conflict exclusively in human rights
terms, runs the risk of achieving too little as it oversimplifies it and restricts the types of

remedies and solutions that could have adequately addressed it.

At the same time, there is a danger that using human rights as proxies for political conflicts
might also achieve too much. Illustrative of this is Doctors for Life International in which the
South African Constitutional Court interpreted the right to political participation as
encompassing the right to be consulted before the passing of legislation. It was a small jump
from there for the Court to conclude that the right also includes a corollary obligation on behalf
of the state to educate the citizenry to such an extent that it can participate in an effective
manner in these consultation exercises.®” Conditions that are conducive to the effective exercise
of the right, the Court held, include ‘to mention a few [...] road shows, regional workshops,
radio programs and publications aimed at educating and informing the public about ways to
influence Parliament’.®¢ While however, educating the populace is a desirable objective for
every society, it cannot be readily and persuasively inferred from the right to political
participation, especially when the South African Constitution protects the right to education,
which neither the parties nor the Court made reference to in this case.® Thus, by attempting to
achieve a politically satisfactory result, the Court stretched the right which it happened to rely
on beyond recognition and arguably imposed, in the process, excessive and unforeseeable
obligations on the state. Conversely, a different type of judicial reasoning that does not give
rise to such all-or-nothing remedies could provide more nuanced solutions to complex political

conflicts. It is to this suggestion that the final section now turns.

D. Paving a New Way Forward: The Use of Constitutional Guiding Principles
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If demands for the adjudication of political conflicts are here to stay and the current strategy
adopted by courts around the world — relying on human rights — suffers from the limitations
discussed above, what alternative are they left with? This section argues that when dealing with
complex political conflicts, courts should acknowledge them as such and rely for guidance on
principles that they derive from their respective constitutions. These constitutional guiding
principles can either replace the human rights analysis that courts often resort to, or perhaps
more often, inform and enrich the existing human rights arguments by linking them more
explicitly to the political conflict at hand. Reliance on such principles, which has already taken
place to some extent in practice, has four major advantages over the exclusive use of human
rights arguments. First, this type of judicial reasoning can give rise to remedies that provide
better-suited solutions to the political conflicts in question. Second, constitutional principles
are flexible enough to guide the courts in a range of political conflicts and not only in those
cases that can be articulated in human rights terms. Third, since these principles will only be
relied on during the adjudication of political conflicts, their use will allow judges to be honest
about what it is they are doing, rather than pretend that their decision does not have any political
implications, or that these should not be considered. And finally, the more constitutional
guiding principles are used and developed by the courts, the more readily they will also provide

pre-emptive guidance that will avoid the escalation of political conflicts in the future.

The guiding principles that courts can rely on when adjudicating political conflicts are often
laid out in preambles, which ‘due to their content, [...] are located at a crossroads between
politics and law’, or in the first articles of constitutional documents.®® For instance, detailed
guiding principles are found in the preamble of the Constitution of the Republic of North
Macedonia, which declares the intention of ‘providing peace and coexistence, social justice,

economic well-being and prosperity in the life of the individual and the community’, objectives
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that will ‘preserve and develop everything that is valuable from the rich cultural inheritance
and coexistence within Macedonia’. Similarly, Section 1 of the South African Constitution
makes reference to the principles of ‘democratic government’, ‘accountability, responsiveness
and openness’, While the Declaration of Support in the Belfast Agreement refers to the firm
dedication of the parties ‘to the achievement of reconciliation, tolerance and mutual trust’. It is
these principles, which are related to human rights but are not exhausted by them, that the

judiciary should use and be guided by when adjudicating political conflicts.

In cases where the guiding principles form part of the preamble rather than the operative part
of the constitution, questions might arise as to whether the judiciary is able to rely on them
directly, or if they can merely provide support when judges are interpreting substantive
constitutional provisions.® The answer to this depends on the specific wording of each
constitution, but over the years there has been an increasing tendency among apex courts
around the world to see preambles as more than ceremonial declarations at the beginning of
the constitution.®? Thus, in instances where constitutional principles are legally binding in their
own right, they can be used instead of human rights,® while if they can only provide
interpretive guidance, courts can rely on them in conjunction with human rights.®* Both
approaches have advantages over the sole use of a human rights reasoning, which are discussed

in more detail towards the end of this section.

The most obvious stumbling blocks to applying this strategy in practice concern the difficulties
of identifying the guiding principles, and the associated danger that this exercise can give
courts almost unhinged autonomy.® As the examples in the previous paragraphs suggest,
constitutions in post-violence societies refer to a range of principles, the combination of which

paints a unique picture of each country’s objectives and priorities. Although references to
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principles such as democracy and the rule of law are common,% they are not universal, thus
making it impossible to derive a comprehensive list that judges can rely on when adjudicating
political conflicts. Nevertheless, the power of the judiciary to identify these principles is not
unlimited. In order for judges to use a principle in the manner suggested here, they cannot
arbitrarily declare its importance, but must ensure that it has a basis in the text of the

constitution they have sworn to uphold and defend.

The exact judicial reasoning or process that will be adopted to identify and interpret specific

constitutional principles, changes depending on the court that will be relying on them. In some

jurisdictions, the judiciary might settle on a list of principles by extrapolating these from the

preamble or main clauses of the constitution; in others, by relying on case law from other

countries or international courts and engaging in a transplantation of ideas and legal concepts.

A different possibility is for a constitutional principle to become part of the judiciary’s toolbox,

if judges rely on academic writings that have drawn links between such a principle and human

rights, or other key concepts mentioned in the constitution or the peace agreement. Finally,

when a court identifies and interprets constitutional principles for the first time, this process

might take a life of its own and subsequent principles could emerge through the development

of case law. No matter the mechanisms through which these principles will form part of the

judiciary’s repertoire, as time passes, they will become more entrenched and easier to rely on.®’

While at the beginning, courts are likely to have significant discretion_in their identification
and clarification of such principles, this exercise is not substantively different from interpreting
human rights in ways their original drafters never envisioned, in an attempt to resolve novel

political conflicts.
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A related criticism against the use of guiding principles is that their broadness and flexibility
can undermine legal certainty, a problem that can have particularly serious consequences in
already unstable contexts, such as post-violence societies.®® One way of limiting their use and
associated dangers therefore, is for the judiciary to rely on these guiding principles only when
resolving disputes relating to ‘mega-politics’,%® what has been referred to here as ‘political
conflicts’, while leaving the more traditional human rights reasoning to simpler cases. A similar
suggestion has been made by Choudhry and Howse, who advocate a theory of ‘dualist
interpretation’.1® According to this theory, courts should generally carry out the task of
ordinary interpretation of legal texts, but in ‘exceptional moments’, they should engage in
‘extra-ordinary interpretation’, a process that would allow them to rely on a set of ‘unwritten
constitutional norms’ and not only the text of the constitution itself.1®* While promising, the
theory of ‘dualist interpretation’ is discussed briefly and suggested in the context of only one
politically controversial case. Conversely, this article proposes the more general use of guiding

principles during the adjudication of the most controversial political conflicts.

Further inspiration for the idea of using guiding principles to resolve political conflicts was
derived from Issacharoff’s and Pildes’ argument that the US Supreme Court should engage in
‘second order judicial review’.1%2 According to the two authors, first order judicial review,
which is what courts usually engage in, is concerned with the adjudication of individual rights.
However, in cases that relate to the regulation of democratic politics, such as those dealing
with racial and political gerrymandering, human rights reasoning addresses the symptom rather
than the cause of the problem. In such instances, Issacharoff and Pildes argue, courts are better
off examining the background rules that structure political competition, and interference with
which, results in the human rights violation. The authors’ suggestion is both more modest and

applies to a narrower category of cases than the proposal made here. Second order judicial
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review draws from already existing and accepted legal practices, since it involves a
transplantation of such practices from the sphere of private to that of public law, while the use
of constitutional guiding principles is a lot more ground-breaking. It requires first, that the
judiciary extracts such principles from the constitutional document and then that it either gives
legal content to them, or uses them to interpret other legal provisions. At the same time, the
‘democratic politics cases’ to which Issacharoff and Pildes’ second order judicial review
applies, include, but do not exhaust, the range of political conflicts that are discussed in this
article. While for example, Doctors for Life International would be a ‘democratic politics case’
falling under the authors’ suggestion, questions on ethnic representation in the police service
or the use of amnesties by a Truth and Reconciliation Commission would probably not. The
two suggestions are similar however, in that they recognise the limitations of the approach

currently used by the judiciary and urge judges to adopt new methods to address them.

While this article makes a general argument in favour of reliance on constitutional principles,
whether they will or should be used by individual courts in different post-violence societies,
depends on a range of factors. These include the selection process for the judges of apex courts,
whether they are staffed by international members in addition to the domestic ones, and their
wider perceived and real independence.®® Simply put, the more legitimate they appear in the
eyes of the public and key stakeholders, the more likely are the judges to rely on innovative
tools, like constitutional principles. At the same time, the use of such tools will also depend on
their acceptance by other institutions in the country, like international mediators involved in
the peace process. Most telling in this regard, is the fact that the High Representative in Bosnia
and Herzegovina — an international official tasked with the civilian implementation of the peace

agreement in the country® — did not oppose the use of constitutional principles in a range of
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cases by the Court, but threatened to take action against judges that used even traditional human

rights reasoning to criticise his own decisions.®®

The suggestion to rely on constitutional guiding principles has already been endorsed by the
Canadian Supreme Court in the landmark Reference Re Secession of Quebec case.'®® While
Canada is not a post-violence society, the nature of the question addressed by the Court is
similar to the political conflicts that are discussed here, and could therefore provide inspiration
for their successful adjudication. At issue in this case was the — inherently political and deeply
divisive — disagreement of whether the Province of Quebec had a right to unilaterally secede
from the rest of Canada, a question that was presented to the Court as one concerning the
interpretation of the right to self-determination. The problem with relying on this right was that
at the very heart of the political conflict that the Court was called to resolve was the logically
prior question of the identity of the right-holder. If self-determination was a right of the
Canadian people, then Quebec would not be able to secede without their consent. If it was the
Quebecois that had the right however, a unilateral secession would have been legally possible.
Thus, relying on the right to self-determination created the risk that the Court would be
predetermining the answer, depending on how it had phrased the question in the first place.
Resisting the temptation to revert back to the familiar rights language, the Court relied on four
fundamental principles that underlined the Canadian Constitution — federalism; democracy;
constitutionalism and the rule of the law; and the protection of minorities.’’” By interpreting
the four principles, the Court reached a more nuanced conclusion than what the dichotomous
language of human rights would have allowed. It concluded that a referendum that showed a
willingness on behalf of the Quebecois to secede from the rest of the country, did not
necessarily grant a right of secession, but it did make it necessary for the state institutions to

engage in a serious debate with the Quebecois about the future of Canada.!®
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This decision of the Court points to the first advantage of relying on such guiding principles
rather than human rights arguments, namely that they can result in a better-suited remedy for
the political conflict at hand. Had this been perceived as a ‘simple’ self-determination case, the
Court could have only reached one of two conclusions: either there would have been a violation
of the right or there would not. In both cases, the conversation of whether the Quebecois could
secede from the rest of the country would have abruptly stopped because the Court would have
provided the one definitive ‘right’ answer and would have excluded the alternative as
unconstitutional. Instead, by using these guiding principles, the Court was able to suggest a
subtler solution that acknowledged the concerns and demands of both the Quebec Province and
the federal government. Rather than stopping the discussion about the legitimacy of a potential
Quebecois secession, the case opened the possibilities that were available to the parties even
more. This is evidenced by the debates that took place in Parliament and the passing of the
Clarity Act 2000, which provided further guidance on the conditions that might lead to the
secession of one of the provinces. Thus, far from artificially stopping the political debate with
this judgment, ‘the Court provided a leadership that had been wanting among political and

intellectual elites alike.’1%°

The second advantage of using guiding principles when adjudicating political conflicts is that
they are both flexible and context specific. On the one hand, their broadness and flexibility
allow the judiciary to rely on them in a range of conflicts, that are not necessarily restricted to
those that somehow relate to an alleged human rights violation. On the other, such principles
can be shaped by the judiciary to reflect the particularities of the country in question and
therefore, more directly address the political conflict at hand. Constitutional guiding principles

are especially likely to reflect the context of the society in question when they are derived from
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the preamble of the constitution, which often includes references to the country’s supreme
goals and reflects national needs and aspirations.*'® Conversely, Ginsburg et al argue that
constitutional preambles of different countries resemble one another, pointing to a tendency of
new constitutions to borrow key terms and phrases from older ones.*'! While this suggests that
constitutional guiding principles are less context specific than originally assumed, the process
of interpretation is flavoured by the unique historical experiences of each country and nuances
in the original language of every constitution.*'? As a result of this, even principles that exist
in many constitutions around the world are likely to be interpreted differently by distinct apex

courts.

This context specificity of constitutional guiding principles allows judges to use them in a range
of societies, which differ in terms of the causes, intensity and consequences of the violence
they experienced, and by shaping them accordingly, result in responses that are well-suited to
different contexts.!'® Take for instance, the principle of democracy that features in many
countries’ constitutions. The South African Constitutional Court has held, in light of the
country’s history and aspirations, that this principle means ‘participatory democracy’, which
entails the active involvement of citizens in the legislative process.'** Conversely, the Bosnian
Constitutional Court has interpreted ‘democracy’ in entirely different terms, as a system of
governance that is primarily concerned with ensuring the representation of ethnic groups in the
decision-making of the country.!*® Different from both of these procedural accounts, is the
position that was adopted by the Canadian Supreme Court, which viewed ‘democracy [as]
fundamentally connected to substantive goals, most importantly, the promotion of self-
government’.1*® Thus, unlike human rights with their more universalist tendencies,
constitutional guiding principles can be shaped to reflect, and respond to, the context of the

post-violence society they are applied in.*t’
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While the first two arguments pointed to the advantages of relying on constitutional guiding
principles instead of human rights, the remaining two give reasons why their use by the
judiciary to complement human rights would also be beneficial. This is firstly, because relying
on these principles liberates judges and allows them to be honest about the political nature of
the case, rather than forcing them to pretend that they are dealing with a question that only has
legal implications. As Anthony and Morison put it, especially in post-violence societies, judges
adjudicating political conflicts have to perform ‘a different role than the essentially technical
task of deciding disputes.’**® Acting as if this exercise is identical to the judiciary’s traditional
duties serves no one. In fact, presenting the judges — especially if they are members of a
constitutional court — as being unaware of or unaffected by the general political climate in the
country is both disingenuous and disrespectful of other members of the society. Admitting that
courts are conscious of the political implications of their decisions does not undermine their
neutrality or legitimacy in any way.!*® To the contrary, an honest judicial approach that treats
a political question in these terms, rather than camouflaging it as a legal one, is likely to be
perceived as more legitimate because the arguments used by the court will be genuine and more

relevant to the real issues at hand.

Moreover, few people would be happy to discover that a court which reaches decisions with
major implications for the polity at large, is ‘a political, economic and social eunuch’?
Awareness of and concern about the wider implications of their decisions do not make judges
mere ‘politicians in robes’;'?* after all, they still need to deliberate and persuasively interpret
the relevant legal texts and authorities.?? The difference between this exercise when they are
using human rights and when they are relying on guiding principles is that in the latter case,

the judiciary’s reasoning is more transparent. The social benefits in delivering transparent
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judgments and establishing a communication between law makers and the public have been
recognised since Plato, who argued that laws should be preceded by preambles that persuade
the people to comply with their legal obligations, not because of civil or criminal sanctions,
but because these are morally just.!?® Being honest about the specific political dilemmas that
arise in each case and relying on constitutional guiding principles in order to resolve them in a

coherent manner, seeks to achieve precisely this objective.

The increased clarity in judicial reasoning when adjudicating political conflicts points to the
final advantage of relying on constitutional guiding principles, namely that over time, their
continuous interpretation can provide pre-emptive guidance about how political conflicts
should be resolved. In turn, this can encourage the politicians themselves to deal with disputes
in a more principled manner before they escalate, and therefore avoid as much as possible the
need for the judiciary to become involved in the resolution of the political conflict at a later
stage. Such pre-emptive guidance was, for example, given by the Bosnian Constitutional Court
when dealing with the use of the veto power in the legislature.?* In the first such case to reach
the Court, the judges started from the premise that using the veto power in the Parliamentary
Assembly should be
guided by the values and principles essential for a free and democratic society which
embodies, inter alia, respect for the inherent dignity of the man, great diversity of
beliefs, respect for cultural identity and identity of the groups as well as the trust in the
social and political institutions which promote participation of individuals and groups

in society.?°

Developing this, the Court reasoned that the use of the veto power should strike a balance

between two possibly conflicting considerations, the need to protect the ‘vital interests’ of the
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ethnic groups on the one hand, and ensuring ‘state functionality’ on the other.'?® Then, relying
on this balancing exercise, it went on to give examples of legitimate uses of the veto power,
such as when groups are trying to ensure their effective participation in government or protect
their language and religion.?” By providing detailed guidance in the first veto case, the Court
contributed, as much as it could, to the avoidance of inappropriate uses of the veto power by

politicians in the future and limited its after-the-event intervention.

The Bosnian Constitutional Court used a similar strategy of providing pre-emptive guidance
when developing the meaning of the principle of ‘a multi-ethnic state’. This was first discussed
in the Constituent Peoples case, which was concerned, among others, with whether ethnic
quotas could be used in state institutions.*?® The Court resolved this conflict by citing Reference
re Secession of Quebec and starting from the premise that the Constitution includes ‘[b]asic
constitutional principles and goals for the functioning of Bosnia and Herzegovina which must
be viewed as constitutional guidelines’.*?® These guidelines — ‘pluralism, fair procedures,
peaceful relations following from the text of the Constitution’ — helped the judges give
substance to the label of a ‘multi-ethnic state’.**® The ‘multi-ethnic state’, the Court continued,
must produce ‘peaceful relations within a pluralist society’,**! which could only be achieved
by relying on ‘ethnic structures’ (in other words, quotas).'® This interpretation of the
Constitution suggested that it was not only necessary to ensure the effective participation in
government of individuals that were members of specific groups, but also, to protect the ethnic
groups as such by safeguarding their collective rights.**® Over time, and as the Court continued
relying on this reading of the preamble, its once controversial interpretation of the Bosnian
‘multi-ethnic state’ has become increasingly accepted.'®** For example, this guiding principle
was successfully used to resolve the divisive conflict of whether there should be guaranteed

representation of the three main ethnic groups at the municipal (and not only state and federal)
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level.13® Thus, the consistent use of guiding principles by the judiciary can diffuse volatile
situations and avoid the escalation of the conflicts by sending the message that they will be

resolved through a familiar strategy that will not rock the political boat.

E. Conclusion

The objective of this article has not been to suggest that courts should necessarily become
involved in the resolution of political conflicts. Whether they will, depends on the extent to
which they have been empowered to do so by the constitution itself and by the legal culture in
their respective countries.’®® However, as a matter of fact, courts in post-violence societies
around the world have adjudicated political conflicts and acted as agents of change in the
process. This is primarily because the context in which they operate, both in terms of what is
happening on the ground and the legal changes that have been implemented as a result, provides
ample opportunities for, and sometimes even necessitates, judicial activism. While decisions
of the courts when resolving political conflicts have often relied on a human rights reasoning,
it has been argued here that such a temptation should be avoided. This reliance can produce
inconsistent and contradictory case law, while at the same time lead to remedies that are ill-
suited for the political conflict the court was called to address. Since the demand for courts to
adjudicate and resolve such disputes is unlikely to dissipate, this leaves the judiciary in an
awkward middle space: expected to deal with political conflicts on the one hand, but without

the appropriate tools to do so, on the other.

One way of addressing this gap in the judiciary’s toolbox is for the judges to give legal content
to, interpret and rely on guiding principles that they extract from their countries’ constitutions.
Such use of constitutional guiding principles has already been attempted by judges, albeit rather

sporadically. Drawing on these experiences, the article has argued that the use of guiding
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principles can increase the judgments’ transparency and improve the types of remedies ordered
by the courts. Moreover, if they are used consistently, these principles can provide guidance to
the political players as to the best way to resolve the conflict, thus preemptively preventing the
stagnation of the political process and the judiciary’s intervention. These conclusions are not
only of theoretical importance. They are intended to urge both the parties and judges to consider
the use of guiding principles and encourage the transplantation of successful practices from
one post-violence society to the other. At the same time, this analysis is relevant to the drafting
processes of peace agreements and new constitutions, since it suggests that the inclusion of
guiding principles in these documents could make them more dynamic and empower the post-

violence society’s institutions to respond to ongoing political conflicts more effectively.
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